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Abstract

Introduction. Due to rapid technological development, artificial intelligence systems (Al) are in-
creasingly used in various social and legal domains, such as recruitment, judicial decisions, and credit
scoring. Although these technologies may appear neutral, the data they rely on and their learning
processes often replicate and reinforce pre-existing structural biases, resulting in both direct and
indirect discrimination against certain social groups.

Purpose. To analyze the issue of algorithmic discrimination arising in the decision-making processes
of Al systems from the perspective of international law and human rights.

Theoretical Basis. The article explores the legal and technical dimensions of algorithmic discrimi-
nation. Legally, such discrimination does not align with traditional concepts, as the focus shifts from
“intent” to “impact.” This complicates legal assessment and the burden of proof. Technically, many
algorithms function as “black boxes,” meaning their decision-making processes are opaque, making
legal intervention more difficult.

Results and Conclusions. It is argued that the current international human rights framework -
including instruments such as the ICCPR and ICERD - is insufficient to address this issue. These nor-
mative gaps are due not only to technical complexity but also to weak state compliance and
the absence of specific legal standards.

Individual legal protection mechanisms - such as the European Court of Human Rights (ECtHR), UN
Treaty Bodies, and the Inter-American Court of Human Rights - are currently ill-equipped to respond
effectively due to limited technological expertise and procedural barriers.

The article highlights the European Union’s relatively advanced approach through instruments like
the Al Act and GDPR, while pointing out the significant gaps that remain in the United States and
Global South countries. The article concludes with recommendations, including strengthening
the international legal framework, aligning national legislation, establishing specialized institutions,
and mandating algorithmic impact assessment.
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AHHOMayus
BBegeHue. B cBsi3U ¢ GBICTPBIM pPa3sBUTHEM TEXHOJIOTUN CHCTEMBbI UCKYCCTBEHHOI'O WHTEJJIEKTA
(M) mrpoko NpUMeHSIIOTCS B pa3/IMYHbIX COLUMAIbHBIX M IPAaBOBLIX cdepax: OT HaliMa COTPYAHU-
KOB /10 BbIHECEHUSI CYleOHBIX pellleHUH U OLleHKU KpeJUTOCIocoOOHOCTH. HecMoTpsa Ha Kaxy1yroca
HEeUTPaJIbHOCTb 3THUX TEXHOJIOTMH, OHM YaCTO BOCIIPOU3BOJAT U YCUIHUBAIOT CYILLeCTBYIOLLME CTPYK-
TYpHbIe NpeayOexJeHUs], YTO NPUBOJUT K NPSIMON UM KOCBEHHOW AUCKPUMHUHALUU ONpejes€H-
HbIX COLIMAJIbHBIX TPYIIII.
Iesb. PaccMoTpeTh Npo6JieMy aJITOPUTMUYECKOM AUCKPHMMHUHALMK, BO3HUKAWILYIO B IpoLecce
IPUHATHUSA pelleHUuH CUCTEMAaMHU UCKYCCTBEHHOI0 UHTEJIIEKTA, C TOYKHU 3peHUA MeXAyHapo4HOIo
IpaBa U NpaB YeJIOBeKa.
TeopeTnyeckue 0oCHOBBI. CTaThsd pacKpbIBaeT OPUANYECKHE U TEXHUYECKUE aCTIeKThI aJITOPUTMHU-
4YeCcKou AUCKpUMHUHALUU. C IOpUAMYEeCKON TOYKM 3PEHUs aKLeHT CMellaeTcs ¢ «kHaMepeHUsI» Ha
«IOCJECTBUE», YTO YCJIOXKHSIET NMPABOBYIO OLIEHKY M paclpejiejieHHe GpeMeHH [0Ka3blBaHMUS.
C TeXHUYEeCKOM CTOPOHBI, MHOTHE aJITOPUTMBI IEUCTBYIOT KaK «4€PHBIN AIIUK», TO €CTh NIPOLeCChl
INPUHATHUSA pellleHUH HeNpOo3payHbl, YTO 3aTPyAHseT IPaBOBOe BMeIIaTe bCTBO.
Pe3ybTaThl ¥ BBIBOAbI. ABTOD YTBEPK/AAeT, YTO AeHCTBYIOIAsA CUCTeMa MEX/AYHAPOAHOr0 IpaBa
B 06J1aCTH IPaB YesI0BeKa — BK/I04ast MexxAyHapoAHBIN MAKT O PaXKJaHCKUX U OJIUTUYECKHUX IIpa-
Bax (ICCPR) u MexayHapoiHYI0 KOHBEHILIUIO O JUKBUAALUU Bcex GOPM PacoBOW JUCKPUMHUHALUU
(ICERD) - He cnoco6Ha 3¢ deKTUBHO peryiMpoBaTh Npo6ieMy. [[pUYMHBI 3TOTO KPOIOTCS KaK B TeX-
HHUY€eCKOH CJIOKHOCTH, TaK U B HU3KOM YpOBHe 0043aTeJIbCTB IOCYJapCTB U OTCYTCTBUU KOHKPET-
HbIX TPaBOBBIX CTAHJAPTOB.
Cy1ecTByolie MeXaHU3Mbl UHAUBU/yaJbHOW IPaBOBOU 3alMThI — EBponelcKUi CyA o npaBaM
yeJioBeKa, loroBopHble opranbl OOH 1 MexxaMeprUKaHCKUH Cy/ 110 IpaBaM YeJI0BeKa — B HAaCTos11ee
BpeMsl He 00J1aZlal0T AOCTAaTOYHBIMHU TeXHUYECKMMH 3HAaHUSAMM U NpPOILeccyaJbHbBIMU BO3MOKHO-
cTsaMHU 151 3P PEeKTUBHOTO pearupoBaHHUsl.
OTMeueH oTHOcUTeIbHO porpeccuBHbId nmoaxoA EC yepe3 Akt 06 UM u O61uii persiaMeHT 1o 3a-
muTe fAaHHbIX (GDPR), B To BpeMs kak B CIIA u cTpaHax [1o6anbHoro KOra coxpaHsitoTcsl 3Ha4U-
TeJibHble Tpo6esibl. B 3aBepiieHre NpUBOJATCA PEKOMEHJALMHU M0 YCUJIEHUID MEXAYHApPOAHOH
MpaBoOBOM 6a3bl, alalTAllMM HALMOHAJIbHOTO 3aKOHO/IaTe/IbCTBA, CO3JaHUI0 CIIeLIUaTU3UPOBAHHBIX
WHCTUTYTOB U 00513aTe/IbHON OLleHKe BO3/1eICTBUsI aJITOPUTMOB.
Katoueswle cnoea: anropruTMuyeckas JUCKPUMUHALKMA, UCKYCCTBEHHbIN UHTEJJIEKT, TpobJeMa yép-
HOTO SIIIMKA, MEXAYHAPOAHOE [IPaBo, IPaBa YeJI0BEKA, CTPYKTYPHbIe NpeybexieH s, UHAUBUAYaAJIb-
Hble TpaBOBbIe MeXaHU3Mbl, MexXIyHAPOJHBIN NAKT O TPaXJaHCKUX Y IOJIUTUYECKUX paBax, Mexay-
Hapo/iHasi KOHBEHLUs O JIMKBUJALMK BceX GOpPM pacoBOM AUCKPUMMUHALUM, AKT 06 UCKYCCTBEHHOM
VHTeJlJIeEKTe, HeIIPONOpLIMOHAIbHOE BO3/IeHCTBHE, OLleHKa BO3/,eCTBUSA aJI'OPUTMOB
Jlasi yumupoeanus: Anakbap3sajie B. A. PerysvpoBaHye aJiIrOPUTMHUYECKON AUCKPUMHUHALIMY B MEXK/IyHAPO/I-
HOM IIpaBe€: CTPYKTYPHAsA OLl€HKa U SCI)(I)GKTI/IBHOCTB HWHAWBU/YAJIbHBIX CPEACTB HpaBOBOﬁ 3alMUThI C TOYKHU
3peHus1 mpaB yesioBeka // CeBepo-KaBkazckull wpuandeckuit BectHuk. 2025. Ne 3. C. 88-98. EDN VRZWPQ
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I. Introduction

The rapid development of artificial intelligence (Al) technologies and their integration into various
aspects of daily life have significantly increased the role of algorithms and big data in decision-mak-
ing processes. These systems, applied in a wide range from court decisions to recruitment processes
and credit application evaluations, on the one hand, increase efficiency, but on the other hand, cre-
ate serious legal and ethical problems. One of the most significant problems is algorithmic discrim-
ination, which can lead to unfair treatment against certain groups by replicating and reinforcing
existing social, historical, and political discrimination patterns [1].

Algorithmic Impact Assessment (AIA) is a systematic process used to identify, evaluate, and miti-
gate the potential negative impacts of artificial intelligence systems on society, individuals, and hu-
man rights. These assessments are carried out before Al systems are implemented and help in early
risk detection, increasing transparency, and ensuring accountability. Models such as the Canadian
Government's Algorithmic Impact Assessment Model (TBS, 2020) and the Organization for Eco-
nomic Co-operation and Development's (OECD) Al System Classification Framework (2022) pro-
vide detailed guidelines on how AIA should be conducted. These models include questions that
determine the impact level of Al systems and strategies to reduce risks [36-38].

Algorithmic discrimination occurs when automated systems cause unfair differential treatment or
impacts based on race, color, gender, or other protected characteristics [6]. Such discrimination,
despite the assumption of technological neutrality, can perpetuate social inequalities and create
new patterns of discrimination [2]. For example, in 2017, Amazon's algorithm for filtering resumes
used in its recruitment process was canceled because it disproportionately filtered out female can-
didates. This system was trained on 10 years of resumes previously submitted to Amazon and rep-
licated a pattern where the company favored men [6]. Similarly, facial recognition algorithms show-
ing higher error rates in dark-skinned women demonstrate how bias in databases can lead to real-
life discrimination [6].

International law, especially human rights treaties, generally establishes the principle of non-dis-
crimination, but does not specifically cover new generation forms of discrimination created by ar-
tificial intelligence systems [1]. Article 26 of the International Covenant on Civil and Political Rights
(ICCPR) ensures non-discrimination by providing equal protection before the law [1]. However,
the complexity of algorithmic decision-making processes, especially their "black box" nature, makes
the application of these treaties difficult [1]. Algorithms make decisions in a black box, and it is
almostimpossible for even their designers to understand how decisions are made [1]. This indicates
that the existing human rights framework is insufficient to effectively regulate algorithmic
discrimination.

Furthermore, domestic Al regulations are also insufficient in addressing the shortcomings of inter-
national human rights legislation. The idea of "Al nationalism" arises from the concern that norma-
tive values will be coded into these applications, thereby shaping their functioning and also the way
users think [1]. Al nationalism encourages governments to promote the interests of companies
located in their territories instead of developing fair Al regulatory policies that promote the ethical
use of new technology [1]. This situation further complicates the creation of a unified and effective
regulatory framework at the international level.

This article aims to evaluate the existing gaps in the regulation of algorithmic discrimination in in-
ternational law and the structure and effectiveness of individual legal protection mechanisms from
a human rights perspective. The article will examine the legal definition and technical reality
of algorithmic discrimination, analyze normative gaps in international law, assess the legal compli-
ance of individual protection mechanisms, comparatively analyze the experiences of the EU, US, and
Global South, and present alternative legal approaches and model recommendations. Consequently,
the article will provide normative conclusions and recommendations for future research.
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I1. Algorithmic Discrimination: Legal Definition and Technical Reality

Algorithmic discrimination is characterized by artificial intelligence systems creating unfair or bi-
ased outcomes against certain groups in decision-making processes. This discrimination can arise
even without direct intent, due to existing biases in the data on which the system is trained [4].
From a legal perspective, discrimination is usually measured by intent, and the burden of proof falls
on the party claiming discrimination. However, in Al systems, impact rather than intent plays a key
role [7]. Therefore, the "intent versus impact" dilemma makes it difficult to evaluate technology-
based discrimination on legal grounds [7].

The technical reality of algorithmic discrimination is important for understanding how it arises and
in what forms it manifests. Algorithms process large volumes of data (big data) to identify certain
patterns and use these patterns to make predictions or decisions when new data is entered [6]. In
this process, algorithms reflect the social, historical, and political conditions of the data they learn
from. As a result, existing structural discrimination patterns are replicated and reinforced in
the use of these Al technologies [1].

One of the main types of algorithmic discrimination is "indirect discrimination.” This occurs when
neutral rules or criteria are applied that disproportionately affect certain groups, even without di-
rect discriminatory intent [4]. For example, recruitment algorithms, when trained on data from pre-
vious employees, may be biased against certain demographic groups because these groups were
underrepresented in recruitment in the past [6]. In such cases, even if the algorithm itself does not
intend to discriminate, its results create discrimination.

Another technical reality is the concept of "structural bias." When algorithms are trained on pre-
existing data, the transfer of historically existing discrimination into the system is widespread [7].
This, from a legal perspective, requires the re-linking of the concept of "structural bias" with law in
a technological context [7]. Sandra Wachter's scientific article "Why Fairness Cannot Be Auto-
mated" emphasizes that the concept of fairness cannot be automatically ensured in technological
systems and highlights the importance of legal intervention [8].

Algorithmic discrimination is also related to the "black box problem." This problem is related to the
lack of transparency in the algorithm's decision-making process and the difficulty of understanding
its internal working mechanisms [1]. The "black box" nature of algorithms makes it difficult to de-
termine legal responsibility due to the lack of transparency in their decision-making mechanisms.
In this context, the European Union's General Data Protection Regulation (GDPR) gives individuals
the right to demand an explanation of automated decisions (Article 22, Recital 71). However, the
practical application of this right, especially due to the complexity of Al systems, is still a subject of
discussion. In legal assessment, relying on impact (disparate impact) instead of intent is accepted
as the main approach in proving discrimination caused by Al [24-26].

This lack of transparency makes it difficult to identify the source of discrimination and take legal
measures to eliminate it. Data input is the only part of the algorithms' decision-making process that
can be regulated. Data input may not outwardly appear discriminatory, but it can reflect existing
structural discrimination patterns [1]. Due to the complexity of the issue, it cannot be solved with
broad and vague definitions of human rights [1].

As a result, algorithmic discrimination is a technically and legally complex problem. Its solution
requires not only a review of legal frameworks but also the adoption of more transparent and fair
approaches in the design and application of technological systems. The ability of artificial intelli-
gence systems to make autonomous decisions creates serious problems related to determining
legal responsibility. Due to the "black box" nature of Al, it remains uncertain who will be held re-
sponsible in case of harm or discrimination [34-35]. Should the programmer, manufacturer, user,
or the Al system itself be recognized as a legal entity? Although the European Parliament rejected
the idea of giving Al legal personality, the necessity of creating responsibility mechanisms for dam-
ages caused by Al remains relevant. Existing legal systems struggle to adapt to the complex and
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dynamic nature of Al, which requires new legislation and regulatory approaches. Existing legal
mechanisms struggle to fully cover the dynamism and complexity of this new type of discrimination,
which reduces the effectiveness of individual legal protection.

III. Normative Gaps in International Law

The problem of algorithmic discrimination is not fully regulated by normative bases in the current
international legal framework. Existing human rights treaties - especially the International Cove-
nant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR) - generally establish the principle of non-discrimination, but do not spe-
cifically cover new generation forms of discrimination created by artificial intelligence systems [1].
Normative gaps in this area are even more pronounced [1].

The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) en-
sures the right of racial and ethnic groups to enjoy human rights and fundamental freedoms equally
[1]. Article 1 of ICERD defines racial discrimination as "any distinction, exclusion, restriction or
preference based on race, color, descent, or national or ethnic origin which has the purpose or effect
of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights
and fundamental freedoms in the political, economic, social, cultural or any other field of public life"
[1]. This definition covers both direct discrimination related to the purpose of the behavior and indi-
rect discrimination related to the effect of the behavior [1]. According to this definition, algorithmic
discrimination will violate protected rights even if such discrimination is not intended [1].

However, there are problems with the application of these treaties. The commitment of the main
state parties to these treaties is weak. Despite the existence of international legal norms, significant
differences are observed between their national level application and enforcement. Many states do
not fully comply with the human rights conventions they have ratified or do not adequately inte-
grate the provisions of these conventions into their domestic legal systems. This is particularly
evident in the context of new legal problems created by artificial intelligence. The differing ap-
proaches of states to Al regulation and weak compliance with international obligations make it dif-
ficult to effectively regulate the impact of Al on human rights. Reports by the UN Human Rights High
Commissioner also highlight these implementation gaps and call on states to adopt legislation in
line with international standards [31-33]. Many technologically advanced state parties have either
not ratified fundamental human rights treaties or have not fully incorporated them into their do-
mestic legal systems [1]. For example, China, despite signing the ICCPR on October 5, 1998, has not
yet ratified it [1]. The US, on the other hand, ratified ICERD with a number of reservations, under-
standings, and declarations (RUDs), which implies that the US will not accept any obligation to re-
strict freedom of speech, expression, and association and will not adopt any regulation that at-
tempts to regulate private conduct more strictly than what exists in US law [1].

Principles and recommendations on artificial intelligence adopted by various international organi-
zations - for example, OECD recommendations, UNESCO's Al ethics document, and the European
Union's ethical principles on Al - are not legally binding and are more in the status of "soft law" [9].
This significantly weakens individuals' legal protection opportunities as it does not impose obliga-
tions on states. This situation is also emphasized in the reports on artificial intelligence and human
rights presented by the UN Human Rights High Commissioner in 2021 and 2023 [10]. These reports
called on states and technology companies to develop and implement stricter legal frameworks [10].

In Global South countries, artificial intelligence regulations, in most cases, face institutional and re-
source limitations. This further complicates the fight against discrimination problems created by Al For
example, in countries like Nigeria, India, and Brazil, Al-related legislation is still in the development
stage or existing laws do not fully cover the specific risks of Al. Although the application of Al is rapidly
increasing in these countries, the lack of adequate legal frameworks and enforcement mechanisms for
the protection of human rights, increases the potential negative impacts of Al. This situation further
deepens the "digital divide" in Al regulation between the Global North and Global South.
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Normative gaps are also related to the technical complexity of algorithmic systems. The "black box"
nature of algorithms, the lack of transparency in their decision-making processes, leads to existing
agreements not providing sufficient guidance on how to apply them to such complex problems [1].
This limits the ability of international law to effectively regulate algorithmic discrimination.

In conclusion, there are serious normative gaps related to algorithmic discrimination in interna-
tional law. These gaps are related to the general nature of existing agreements, the weak commit-
ment of state parties, and the technical complexity of Al systems. This situation makes it difficult
for individuals to obtain effective legal protection against algorithmic discrimination and empha-
sizes the necessity of a stronger and more specific regulatory framework at the international level.

IV. Legal Compliance of Individual Protection Mechanisms

The extent to which legal protection avenues are accessible and effective at the international level
for individuals subjected to discrimination arising from artificial intelligence systems is a separate
research topic. In particular, the practical and legal response capacity of instances such as
the European Court of Human Rights (ECtHR), UN Treaty Bodies (e.g., the Human Rights Commit-
tee), and the Inter-American Court of Human Rights is still limited [11].

Due to the technical and legal complexity of the issue, these instances face difficulties in identifying
algorithmic systems and proving that individuals have been subjected to discrimination. The exist-
ing procedures, which place the burden of proof on the victim and require a high technical level of
expertise, complicate discrimination claims [11]. Also, the lack of specialized mechanisms for
technology in these instances hinders effective legal protection [11].

Although the case law of the European Court of Human Rights (ECtHR) has not directly dealt with
cases related to algorithmic discrimination, its decisions on privacy and data protection can serve
as a basis for future approaches in this area. For example, the case of Lopez Ribalda v. Spain raised
the issue of balancing privacy and labor rights related to video surveillance systems [12]. In this
case, the impact of technology on human rights was seriously discussed for the first time. This ap-
proach can also be extrapolated to the context of artificial intelligence [12].

The case of "Big Brother Watch and Others v. UK" (2021) confirmed that mass data collection pro-
grams violated Articles 8 (right to respect for private and family life) and 10 (right to freedom of
expression) of the European Convention on Human Rights, emphasizing the importance of trans-
parency and control mechanisms in states' intelligence activities. This decision plays a precedent
role for the protection of human rights in large-scale data processing and decision-making pro-
cesses of artificial intelligence systems [23].

UN Treaty Bodies monitor the implementation of human rights treaties and require regular reports
from state parties [1]. Treaty bodies such as the UN Human Rights Committee (HRC) and the Com-
mittee on the Elimination of Racial Discrimination (CERD) have expressed concerns about the im-
pact of artificial intelligence systems on human rights and have given specific recommendations to
states. For example, CERD requires algorithmic profiling systems to be fully compliant with inter-
national human rights standards and calls on states to assess the risks that Al may cause racial dis-
crimination. These recommendations emphasize the importance of a human rights-based approach
in the development and application of Al [27-30]. Based on these reports, committees give
recommendations to state parties to ensure the implementation of the treaties [1]. However,
the lack of specific guidelines from these bodies regarding algorithmic discrimination limits their
effectiveness. Existing agreements are insufficient to address algorithmic discrimination because
they do not provide sufficient guidance on how to apply them to complex problems created by tech-
nological developments [1].

The Inter-American Court of Human Rights has also discussed issues related to the impact of Al on
human rights. For example, the Inter-American Commission on Human Rights (IACHR) considered
the impact of Al when discussing issues such as discrimination, xenophobia, and related intolerance
[13]. However, this court has not yet formed specific case law related to algorithmic discrimination.
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The legal non-compliance of individual protection mechanisms is also related to the burden of proof
falling on the victim. Due to the non-transparent nature of algorithmic systems' decision-making
processes, it becomes difficult for individuals to prove that they have been subjected to discrimina-
tion [1]. This is a complex process that requires legal assistance and expertise. Also, the lack of tech-
nological knowledge in judicial systems hinders the proper evaluation of such cases.

Existing individual protection mechanisms at the international level are insufficient in combating
the complexity and dynamism of algorithmic discrimination. This indicates the necessity of creating
new legal approaches and specialized mechanisms so that individuals can obtain effective legal pro-
tection against algorithmic discrimination.

V. Comparative Analysis: EU - US - Global South

Significant differences emerge when comparing the approaches of different legal systems to algo-
rithmic discrimination and the effectiveness of these approaches. The European Union (EU) can be
considered relatively advanced in this area. For example, within the framework of the EU Al Act,
which is expected to be implemented, and GDPR, there are guarantees such as the individual's right
to protection against profiling and the right to receive an explanation about how data is processed
[2, 14]. One of the main objectives of the Al Act is to reduce discrimination and bias in the develop-
ment, application, and use of "high-risk Al systems" [14]. The Al Act prohibits Al systems that mine
facial images from the internet or CCTV footage, and identify emotions in the workplace or educa-
tional institutions [14].

GDPR provides serious guarantees in the field of data protection and increases individuals' control
over their personal data. Article 22 of GDPR ensures individuals' right not to be subject to decisions
based solely on automated decision-making, including profiling [7]. However, this provision does
not cover broad areas of Al and mainly focuses on automated decisions that have legal conse-
quences [7]. GDPR allows the processing of specific data for the detection of bias, but this is more
restrictive than the Al Act [14].

In contrast, legislation against discrimination in the US is mainly based on principles from the civil
rights movement era, and technology-focused modern approaches are weakly reflected in the legal
system [6]. A specific normative basis for the legal explanation and intervention of structural dis-
tortions causing differences in Al systems has not yet been fully formed [6]. Discrimination laws in
the US are mainly aimed at combating intentional discrimination, but algorithmic discrimination
often occurs indirectly and does not require proof of intent [6]. Nevertheless, some states and local
governments in the US have begun to adopt laws to regulate algorithmic discrimination. For exam-
ple, Colorado became the first state to adopt an algorithmic discrimination law in May 2024 [15].

In Global South countries, the situation is more difficult. Here, due to weak technological infrastruc-
ture, low levels of digital literacy, and weak legal protection mechanisms, algorithmic discrimina-
tion leads to deeper social stratification [16]. Global South countries are trying to align Al regula-
tions with international standards on human rights, justice, and accountability [16]. However,
the development and application of Al in these countries mainly depend on the technologies of
Global North countries, which creates regulatory difficulties.

Article 5 of the European Union's Al Act and the recommendations of the Working Party 29 on Data
Protection play areliable legal basis for comparative approaches in this area [17]. The Al Act applies
a risk-based approach to minimize the impact of Al systems on human rights and imposes strict
requirements for high-risk systems [18]. This can be a model for other countries, but each country's
specific context and legal framework must be taken into account.

Significant differences exist in regulatory approaches to algorithmic discrimination among the EU,
US, and Global South countries. While the EU adopts a more comprehensive and risk-based ap-
proach, serious gaps and difficulties still remain in the US and Global South countries. This empha-
sizes the importance of international cooperation and the creation of unified standards.
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VI. Alternative Legal Approaches and Model Recommendation

The limited access to courts, the difficulty of adapting technological issues to legal systems, and
the burden of proof problem indicate that traditional legal protection avenues against algorithmic
discrimination are insufficient [19]. Therefore, the proposal of alternative mechanisms is becoming
increasingly relevant.

The idea of an international ombudsman institution for Al is open for discussion in this context.
Such an institution can play the role of a specialized tool for the legal evaluation of technological
complaints and the protection of individuals' rights [20]. At the same time, the proposal to create
a separate department for technology in the European Court of Human Rights is also on the agenda
[21]. This approach can increase practical effectiveness by combining technical knowledge and ex-
pertise in human rights law.

As another mechanism, it is proposed to make "algorithmic impact assessment" (AIA) legally bind-
ing [22]. Such assessments can be a key tool for measuring the social impact of Al systems applied
by the state or private sector in advance and identifying legal risks [22]. This will allow evaluating
the potential impacts on human rights during the development and application of Al systems.

Strengthening the principles of transparency and explainability is also important. The "black box"
nature of Al systems, the lack of transparency in their decision-making processes, makes it difficult
to identify the source of discrimination [1]. Therefore, more transparency should be required to
explain how algorithms work, on what data they make decisions, and what results they produce.
This will allow individuals to understand and challenge automated decisions that affect them.

As a model recommendation, a multi-faceted approach to combating algorithmic discrimination is
proposed. This approach should include the following elements:

1. Strengthening the International Legal Framework: Existing human rights treaties should be
reviewed or new specific treaties should be developed to cover new types of discrimination cre-
ated by Al This will impose clearer obligations on states and ensure unified regulation at the
international level.
2. National Legislation Harmonization: Each state should harmonize its domestic legislation
with international standards and create effective protection mechanisms against algorithmic
discrimination. This should cover both direct and indirect discrimination and remove the burden
of proof from the victim.
3. Establishment of Specialized Institutions: Specialized institutions such as an international
ombudsman institution for Al or a special department for technology in the ECtHR should be
established. These institutions, by combining technical knowledge with legal expertise, will be
able to handle complaints related to algorithmic discrimination more effectively.
4. Mandatory Algorithmic Impact Assessment: Mandatory algorithmic impact assessments
should be conducted before the implementation of Al systems. This will allow identifying poten-
tial risks in advance and taking measures to reduce them.
5. Transparency and Explainability: More transparency should be required regarding the work-
ing mechanisms of Al systems, decision-making processes, and the data used. This will allow
individuals to understand and challenge decisions that affect them.
6. Education and Awareness: Lawyers, judges, and other legal professionals should be educated
about Al technologies and their impact on human rights. This will help them better handle cases
related to algorithmic discrimination.
VII. Conclusion
Algorithmic discrimination is a complex problem that arises with the rapid development of artificial
intelligence technologies and poses serious threats to human rights. This article has analyzed
the existing gaps in the regulation of algorithmic discrimination in international law, the effective-
ness of individual legal protection mechanisms, and comparative approaches in this area.
The research shows that the existing international human rights framework is insufficient to fully
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cover new types of discrimination created by Al. Normative gaps, burden of proof problems, and
technological complexity make it difficult for individuals to obtain effective legal protection.

Although the European Union has made progress in this area with regulations such as the Al Act
and GDPR, significant gaps still remain in the US and Global South countries. These differences em-
phasize the necessity of a unified and coordinated approach at the international level.

As a normative conclusion, the following main principles and recommendations are put forward to
combat algorithmic discrimination:

1. Review of the Legal Framework: International and national legal frameworks should be re-
viewed or new legislative acts should be adopted to cover specific forms of discrimination
created by Al This should cover both direct and indirect discrimination and remove the bur-
den of proof from the victim.

2. Transparency and Explainability: The decision-making processes of Al systems should be
more transparent, and individuals should be given an explanation of how decisions affecting
them are made. This will help solve the "black box" problem and increase accountability.

3. Accountability Mechanisms: It is important to identify the parties responsible for discrimina-
tion cases arising during the development, application, and use of Al systems and to imple-
ment effective accountability mechanisms against them.

4. Strengthening Individual Protection: Individuals should be provided with more accessible
and specialized mechanisms to obtain effective legal protection against algorithmic discrimi-
nation. This may include the establishment of institutions such as an international ombuds-
man institution or special court departments.

5. International Cooperation: Since algorithmic discrimination is a global problem, international
cooperation and the creation of unified standards are important. This will ensure compatibil-
ity between different legal systems and promote the ethical and human rights-compliant de-
velopment of Al

6. These recommendations will play a key role in minimizing the impact of artificial intelligence
on human rights and creating a stronger defense framework against algorithmic discrimina-
tion. Future research should delve deeper into the normative gaps in this area and propose
innovative legal solutions that adapt to the rapid development of Al

References

[1] Ma, Z. (2024, February). The Inadequacy of the Current International Human Rights Regime for Al-
gorithm Discrimination. Michigan Journal of International Law. https://www.mjilonline.org/theinade-

uacy-of-the-current-international-human-rights-regime-for-algorithm-discrimination

[2] Wojcik, M. A. (2022). Algorithmic Discrimination in Health Care: An EU Law Perspective. Health and
Human Rights, 24(1), 93-103. https://pmc.ncbi.nlm.nih.gov/articles /PMC9212826/

[3] Xenidis, R. (2023). When computers say no: towards a legal response to algorithmic discrimination
in Europe. In: Research Handbook on Law and Technology. Edward Elgar Publishing. https: //www.elga-
ronline.com/edcollchap/book/9781803921327 /chapter14.xml

[4] Chen, X. (2024). Algorithmic proxy discrimination and its regulations. Computer Law & Security Re-
view. https://www.sciencedirect.com/science/article/abs/pii/S0267364924000876

[5] Ma, Z. (2024, February). The Inadequacy of the Current International Human Rights Regime for Al-
gorithm Discrimination. Michigan Journal of International Law. https://www.mjilonline.org/theinade-

uacy-of-the-current-international-human-rights-regime-for-algorithm-discrimination

[6] Bains, C. (2024, September 13). The legal doctrine that will be key to preventing Al discrimination.
Brookings. https://www.brookings.edu/articles/the-legal-doctrine-that-will-bekey-to-preventing-ai-
discrimination/

[7] Falletti, E. (n.d.). Algorithmic Discrimination and Privacy Protection. Law Journal.
https://www.lawjournal.digital /jour/article /view/185

96 North Caucasus Legal Vestnik. 2025;(3)


https://www.mjilonline.org/theinadequacy-of-the-current-international-human-rights-regime-for-algorithm-discrimination/
https://www.mjilonline.org/theinadequacy-of-the-current-international-human-rights-regime-for-algorithm-discrimination/
https://pmc.ncbi.nlm.nih.gov/articles/PMC9212826/
https://www.elgaronline.com/edcollchap/book/9781803921327/chapter14.xml
https://www.elgaronline.com/edcollchap/book/9781803921327/chapter14.xml
https://www.sciencedirect.com/science/article/abs/pii/S0267364924000876
https://www.mjilonline.org/theinadequacy-of-the-current-international-human-rights-regime-for-algorithm-discrimination/
https://www.mjilonline.org/theinadequacy-of-the-current-international-human-rights-regime-for-algorithm-discrimination/
https://www.brookings.edu/articles/the-legal-doctrine-that-will-bekey-to-preventing-ai-discrimination/
https://www.brookings.edu/articles/the-legal-doctrine-that-will-bekey-to-preventing-ai-discrimination/
https://www.lawjournal.digital/jour/article/view/185

IIpo6.J1eMbl MeX/IYHApPOAHOTO, I'PAXKJaHCKOT0 U NpeJNpHHUMAaTE/IbCKOro npasa
Anax6apsade B. A. PezyaupogaHue anzopummudeckoli QUCKpUMUHAYUU 8 MeHCOYHAPOOHOM npase: CMpyKmypHasi OYeHKd ...

[8] Wachter, S., Mittelstadt, B., & Russell, C. (2020). Why Fairness Cannot Be Automated: Bridging the
Gap Between EU Non-Discrimination Law and Al. SSRN. https://papers.ssrn.com/sol3 /papers.cfm?ab-
stract id=3547922

[9] UNESCO. (n.d.). Recommendation on the Ethics of Artificial Intelligence. Retrieved from
https://www.unesco.org/en/artificial-intelligence /recommendation-ethics

[10] OHCHR. (2021). The right to privacy in the digital age (focus on artificial intelligence), A/HRC/48/31.
https://www.ohchr.org/en/calls-for-input/2021 /right-privacy-digitalage-report-2021

[11] OHCHR. (2023). Report of the United Nations High Commissioner for Human Rights.
https://docs.un.org/en/A/78/36

[12] European Court of Human Rights. (n.d.). Lopez Ribalda and Others v. Spain. Retrieved from
https://hudoc.echr.coe.int/eng?i=001-197467

[13] Inter-American Commission on Human Rights. (2025, April 22). Artificial Intelligence and Human
Rights: our contributions to.... https://www.tedic.org/en/ai iachr2025/

[14] European Parliament. (2025, February 26). Algorithmic discrimination under the Al Act and the
GDPR. https://www.europarl.europa.eu/thinktank/en/document/EPRS ATA(2025)769509

[15] Employment Law Watch. (2024, August 22). Employers beware: Al-based workplace discrimination laws
are coming to the US. https://www.employmentlawwatch.com/2024/08/articles/employment-
us/employers-beware-aibased-workplace-discrimination-laws-are-coming-to-the-u-s/

[16] Institute for Global Change. (2025, February 6). How Leaders in the Global South Can Devise Al Reg-
ulation That Enables Innovation. https://institute.global/insights/tech-anddigitalisation /how-leaders-
in-the-global-south-can-devise-ai-regulation-that-enables-innovation

[17] Working Party 29. (n.d.). Guidelines on Automated individual decision-making and Profiling for the
purposes of Regulation 2016/679. https://ec.europa.eu/newsroom/article29/items/612112/en

[18] European Commission. (2021, April 21). Proposal for a Regulation laying down harmonised rules on
Artificial Intelligence (Artificial Intelligence Act). https://eurlex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52021PC0206

[19] Falletti, E. (n.d.). Algorithmic Discrimination and Privacy Protection. Law Journal. https://www.lawjour-
nal.digital /jour/article/view/185

[20] International Ombuds Association. (n.d.). Organizational Ombuds and Artificial Intelligence.
https://www.ombudsassociation.org/index.php?option=com dailyplanetblog&view=entry&year=202
4&month=05&day=15&id=300:organiznationalombuds-and-artificial-intelligence

[21] Council of Europe. (n.d.). CAHAI - Ad hoc Committee on Artificial Intelligence.
https://www.coe.int/en/web/artificial-intelligence/cahai

[22] Access Now. (n.d.). Algorithmic Impact Assessments.
https://www.accessnow.org/cms/assets/uploads/2020/06/Algorithmic-Impact-Assessments-
Access-Now.pdf

[23] Big Brother Watch and Others v. UK, App. Nos. 58170/13, 62322/14, 24960/15, ECHR 2021

[24] EU GDPR, Article 22 and Recital 71.

[25] Bathaee, Y. (2018). The Artificial Intelligence Black Box and the Failure of Intent and Causation.
Harvard Journal of Law & Technology, 31(2), 889-931.

[26] Metikos, L., & Ausloos, ]. (2025). The Right to an Explanation in Practice: Insights from Case Law for
the GDPR and the Al Act. Law, Innovation and Technology.

[27] UN Committee on the Elimination of Racial Discrimination (CERD). (2020). General Recommenda-
tion No. 36 on preventing and combating racial profiling by law enforcement officials. (CERD/C/GC/36).
[28] UN Human Rights Committee (HRC). (2020). General Comment No. 37 on the right to peaceful
assembly (Article 21). (CCPR/C/GC/37).

[29] Balcerzak, M. (2024). Implications of the United Nations human rights standards for the develop-
ment of artificial intelligence. In: Artificial Intelligence and International Human Rights Law (pp. 147-
168). Edward Elgar Publishing.

Ceeepo-Kaekasackuit opuguieckuii sectuuk. 2025. No 3 97


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3547922
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3547922
https://www.unesco.org/en/artificial-intelligence/recommendation-ethics
https://www.ohchr.org/en/calls-for-input/2021/right-privacy-digitalage-report-2021
https://docs.un.org/en/A/78/36
https://hudoc.echr.coe.int/eng?i=001-197467
https://www.tedic.org/en/ai_iachr2025/
https://www.europarl.europa.eu/thinktank/en/document/EPRS_ATA(2025)769509
https://www.employmentlawwatch.com/2024/08/articles/employment-us/employers-beware-aibased-workplace-discrimination-laws-are-coming-to-the-u-s/
https://www.employmentlawwatch.com/2024/08/articles/employment-us/employers-beware-aibased-workplace-discrimination-laws-are-coming-to-the-u-s/
https://institute.global/insights/tech-anddigitalisation/how-leaders-in-the-global-south-can-devise-ai-regulation-that-enables-innovation
https://institute.global/insights/tech-anddigitalisation/how-leaders-in-the-global-south-can-devise-ai-regulation-that-enables-innovation
https://ec.europa.eu/newsroom/article29/items/612112/en
https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0206
https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0206
https://www.lawjournal.digital/jour/article/view/185
https://www.lawjournal.digital/jour/article/view/185
https://www.ombudsassociation.org/index.php?option=com_dailyplanetblog&view=entry&year=2024&month=05&day=15&id=300:organiznationalombuds-and-artificial-intelligence
https://www.ombudsassociation.org/index.php?option=com_dailyplanetblog&view=entry&year=2024&month=05&day=15&id=300:organiznationalombuds-and-artificial-intelligence
https://www.coe.int/en/web/artificial-intelligence/cahai
https://www.accessnow.org/cms/assets/uploads/2020/06/Algorithmic-Impact-Assessments-Access-Now.pdf
https://www.accessnow.org/cms/assets/uploads/2020/06/Algorithmic-Impact-Assessments-Access-Now.pdf

Problems of International, Civil and Business Law
Alakbarzade V. A. Regulation of algorithmic discrimination in international law: structural assessment and effectiveness ...

[30] Rodrigues, R. (2020). Legal and human rights issues of Al: Gaps, challenges and vulnerabilities.
Journal of Responsible Technology, 4, 100005.

[31] Smuha, N. A. (2021). Beyond a human rights-based approach to Al governance: Promise, pitfalls,
plea. Philosophy & Technology, 34, 151-177.

[32] UN OHCHR. (2021). The Right to Privacy in the Digital Age. (A/HRC/48/31).

[33] Chesterman, S. (2020). Artificial intelligence and the limits of legal personality. International & Com-
parative Law Quarterly, 69(4), 833-852.

[34] Felder, R. M. (2021). Coming to terms with the black box problem: how to justify Al systems in
health care. Hastings Center Report, 51(3), 34-42.

[35] Turner, |J. (2018). Legal personality for Al In: Robot Rules: Regulating Artificial Intelligence (pp. 69-
82). Springer.

[36] OECD. (2022). OECD Framework for the Classification of Al Systems. OECD Publishing.

[37] Treasury Board of Canada Secretariat (TBS). (2020). Algorithmic Impact Assessment. Government
of Canada.

[38] Ada Lovelace Institute. (2022). Algorithmic impact assessment: user guide.

Hugbopmayus 06 aemope

Anak6apsaze B. A. - acniupaHnT, topuandeckuit pakysbret, kadpeapa OHECKO npaB uenoBeka u uHpop-
MalMOHHOTO0 NpaBa, bakMHCKUN rocyjlapcTBeHHbIN YHUBEPCUTET.

Information about the author

Alakbarzade V. A. - PhD student, Faculty of Law, UNESCO Department of Human Rights and Information
Law, Baku State University.

ABTOp 3as1BJIsSIET 06 OTCYTCTBUU KOHQJIUKTA UHTEPECOB.
The author declares that there is no conflict of interest.

Crartbs noctynuia B pefakiuio 17.07.2025; ogo6peHa nociie penersupoBanus 01.09.2025; npuHsATa K My6IUKaIUH
03.09.2025.
The article was submitted 17.07.2025; approved after reviewing 01.09.2025; accepted for publication 03.09.2025.

98 North Caucasus Legal Vestnik. 2025;(3)



