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AHHOmMayus. B craTbe pacCMOTpeHbI TeOpeTHYeCKre U NpaKTUYeCKHe acClleKThl MHCTUTYTa Mpe/-
JlOTOBOPHOW OTBETCTBEHHOCTH B I'PaXKJaHCKOM IIpaBe. B yacTHOCTH, uccie,0BaHbl MHOT0OOOpasue TOJIKO-
BaHHUA MOHATHUA «JL0OPOCOBECTHOCTU» U NPOOJIEMBl, CBA3aHHbIe C OTCYTCTBUEM OOLIero 3HaMeHaTeJs
OTHOCHTEJIbHO Bbl/leJIeHHsI ee 0COObIX CBOMCTB; 0603HaYeHbl IPU3HAKU HEeJ06POCOBECTHOTO NIOBEleHUS],
TaKue KaK [peJloCcTaB/IeHHe CTOPOHE HENIOJIHOM UJIM HeZJOCTOBEpHON HH$OpPMalMK U BHe3alHOe IpeKpa-
lleHHe NeperoBOpoB OJHOW W3 CTOPOH, IPU YCJAOBHUH, UTO Jpyrasd CTOPOHA He MOTJa NpeAInoJararh,
4YTO 3TO NpousoifeT. Takxe UcCIeL0BaHbl IP06JeMbl CO34aHUS KOMPOPTHOU «IOTOBOPHOU Cpelbl» U
H3y4deHa cyJiebHas MpaKTHKA M0 3asBJIEHHON MP006/IeMaTHKE.

Karouessle cao0ea: rpaxaaHcKoe NpaBo, A0T0BOP, AOOPOCOBECTHOCTD, IPeA0rOBOpHAs OTBET-
CTBEHHOCTb, JOTOBOPHbIE OTHOIIEHHUS

s yumupoeaHus: KpyxeBHuKoBa A. A. [loHATHE ¥ KpUTEpUH JO6POCOBECTHOCTH IIPU pa3pelieHNH
BOIpOCa O Pe/JOrOBOPHOM OTBETCTBEHHOCTH B rpakAaHCKoM npaBe PO // CeBepo-KaBkasckuil opuudecKui
BecTHUK. 2023. N2 1. C. 94-101. https://doi.org/10.22394/2074-7306-2023-1-1-94-101

Problems of Civil, Business and Private International law

Original article

CRITERIA OF GOOD FAITH WHEN RESOLVING
THE ISSUE OF PRE-CONTRACTUAL LIABILITY IN CIVIL LAW

Anna A. Kruzhevnikova

Saint Petersburg State University of Architecture and Civil Engineering, Saint Petersburg, Russia,
a.kruzhevnikova@yandex.ru

Abstract. The article deals with the theoretical and practical aspects of the institution of pre-con-
tractual liability in civil law. In particular, the variety of interpretations of the concept of "good faith" and
the problems associated with the lack of a common denominator regarding the allocation of its special
properties are investigated; signs of dishonest behavior are indicated, such as the provision of incomplete
or inaccurate information to a party and the sudden termination of negotiations by one of the parties,
provided that the other party could not have expected this to happen. The problems of creating a comfortable
"contractual environment" were also investigated and judicial practice on the stated issues was studied.

Keywords: civil law, contract, good faith, pre-contractual liability, contractual relations

For citation: Kruzhevnikova A. A. Concept and criteria of good faith when resolving the issue of
pre-contractual liability in civil law of the Russian Federation. North Caucasus Legal Vestnik. 2023;(1):94-101.
(In Russ.). https://doi.org/10.22394/2079-1690-2023-1-1-94-101

© KpyxeBHHKOBa A. A, 2023
94


mailto:a.kruzhevnikova@yandex.ru
https://doi.org/10.22394/2074-7306-2023-1-1-94-
mailto:a.kruzhevnikova@yandex.ru
https://doi.org/10.22394/2079-1690-2023-1-1-94-

IIpo6.J1eMBbl rpaXkAaHCKOro0, NpeANPUHIMATE/AbCKOT0 U MeXAyHapoAHOT0 4YacTHOro npaBa
KpyscesHukosa A. A. [Tonssmue u kpumepuu 0o6pocosecmHocmu npu paspewieHuu 80npoca o npeddo2080pHOL 0MEeMCMEeHHOCMU ...

KoHuenTyanbHOe MpejcTaBJeHHue O NPaBUJIBHOCTU IOCTPOEHHUA TIPaxKJaHCKO-IPAaBOBOIO
Jiuajora - npeJMeT MHOXeCTBa Hay4yHbIX pa6oT. Ero ¢opMupoBaHue, KaKk OTMeYaeTcsl YYeHbIMH,
ABJIIETCS OCHOBOM He TOJIBKO JJI1 IOCTPOEHUS ONpeJieJleHHOW MOJieJIu JJOrOBOPHOI'0 B3aUMO/EN-
CTBUs, HO Y MT03BOJISIET BbIPAabOTAaTh BU/IEHHUE O CIPaBEe/IMBOCTH TAKOT0 B3aUMO/I€MCTBHS, a TaKXKe
onpejeJUTb KaKhe HMeHHO 3aKOHO/,aTe/IbHble KOPPEKTHUBBI IOMOTYT 106U THCA TOTO, YTOOBI YIIOMS -
HyTas CpaBe/JINBOCThb He ObL1a 3¢eMepHOM.

Kak cnpaBesiMBO MMogMeTHJI aBTOP AUCCEPTALMOHHOIO UccaefoBaHus «HecnpaBegiuBele
YCJIOBUSI IOTOBOPA B POCCUNCKOM IpakaaHckoM npase» O. . MarkoBa, 3aKkoHo/jaTeJibHOe Npe/iCTaB-
JieHHe 0 co3ZlaHuu popMaTa «CIpaBeAJIMBbIX OTHOIIEHUI» B 0TeYeCTBEHHOW LIUBUJIMCTUKE — MPO-
11ecC, KOTOPbIM TpebyeT yCUJIUM He TOJIbKO CO CTOPOHBI T€X, KTO HAXOJUTCS BO IJiaBe COLMaTIbHbIX
MHULUATUB U HENOCpeJCTBEHHO BJIMSAET HAa 06pa3oBaHUe HEOOXO0AMMOU IpaXkjJaHCKOW (IpaBOBOM)
COCTaBJIAIIOILEH, HO U TeX, KTO CBOMMHU JIeCTBUSAMU peasu3yeT ee Ha pakTuke [1].

Mexay TeM, B 60JIBIIMHCTBE CJ1y4aeB, KOT/Ia peyb UJEeT O TaKUX [IPaBOBBIX KaTEropusx, Kak:
CBOEBPEMEHHOCTD, 00513aTeIbHOCTD, J00POCOBECTHOCTD, 3aKOHOAATe b HE OTpaXkaeT B IOJIHOM Mepe
MX CYIIHOCTH, @ YIIOMHWHaHKe B 3aKOHE O UX CyIeCTBOBAHHUU CKOpee OCTaBJIsIeT BONPOC UX OCMBICJIe-
HUS Y peaJM3aliuy CTOpOHaM orosopa. [IoaToMy, BlioJiHe TOKa3aTeJbHO, YTO CTOPOHBI, iaKe CTPOTo
cieAys NpUHLHMIAM JO0TOBOPHOM JIOTUKH, He BCerZia MOTyT NpeAyrajaTbh pa3BUTHE COObITHUN, WY,
KaK I0Ka3bIBaeT PAKTHKA, yYeCTb BCEBO3MOXXHbIE PUCKH, YAaCTbh KOTOPbIX, NOPOH, pOpMHUPYyeTCS 10
NpUYMHE HEKAa4eCTBEHHOTO COCTaBJIEHUS corJlalleHus [2].

BoJsiee Toro, paccMaTpuBasi NIOHATHE «L06pPOCOBECTHOCTb», KPUTEPHUHU KOTOPOTO [0 HACTOSA-
11ero BpeMeHHU BbI3bIBAIOT JOCTATOYHO MHOTO CIOPOB B HAYYHOU cpejie [3], 0ueHb CJ103KHO BbIpabo-
TaTb ONpeJieJieHHe, KOTOPOe I03B0JISAJI0 6bl CTOPOHAM y4eCTh BCEBO3MOKHbIe PaKTOPbI U TEM CAMbIM
VICKJIDYUTh M3 3apOKJAKILUXCA OTHOLIEHUWHM HeraTUBHYIO COCTABJIAKILYI0 Ha IepBOHAYa/bHOM
atane ux popMupoBaHus. U3 yero cienyeT, YTO acneKT HEO6XOAUMOI0 B3aUMOENCTBUS MEXKAY Op-
raHaMu Cy0'b€KTaMU FPaXK/AaHCKOr0 MPaBa, a TaKXKe NPOJYKTUBHOCTH pelleHU (J0rOBOPEHHOCTEN),
NPUHUMAEMBIX 10 €T0 pe3yJibTaTaM, C TOYKU 3peHHUS TaKOW BaXKHEMII el COCTaBAAILIEN KaK «00po-
COBECTHOCTbY», CIpaBe/JINBO 3aMbIKAeTCsl Ha aKTUBHOCTb nocyaefHux. [Ipy 3ToM, Ha 3aKOHOJaTe N
TOJIbKO BO3JIaraeTcs 3ajiadya CO3/JaHUs MOJesd, N03BOJIALEeN IrpaxJaHaM MaKCUMaslbHO 3ddek-
THUBHO peaJIM30BbIBAaTh CBOU IIpaBa B YaCTU BO3MOXKHOCTH peasM3aliii CBOUX NIPUTA3aHUU Ha KOH-
KpeTHbIN HHTepec. Cliej0oBaTe/IbHO, BOIIPOC CO3/JaHUs 6€30MaCHON «J0rOBOPHOM cpe/ibl» — pepora-
THUBA CAMUX YYaCTHUKOB.

BmecTe c TeM, Ipu oLieHKe GaKTOPOB, BJAUSIOINX HAa KOHQUTYPALUIO TIOHATHUS «L00POCOBECT-
HOCTb», OT/leJIbHOe BHUMaHUe NpUBJIEKaeT BONPOC paclipesie/ieHUsl OTBETCTBEHHOCTU Ha Te 30HbI
rpakJlaHCKO-IIPaBOBOI0 NTOBE/IeHUs, I'Zle PUCKU HOCAT HauboJiee BEpOSITHOCTHBIM XapakTep. B yacT-
HOCTH, B 60JIbIlIeH CTENEHU 3TO CBA3aHO C IPeJ0TOBOPHOM CTaiuel pa3BUTHSA OTHOIIEHUH, Ha 3Tarne
KOTOPOUW KOHTpareHThl NpeJNPUHUMAIOT (WM JOJ/DKHBI IPEJNPUHUMATD) JEeNUCTBUS, CoAeprKallue
NPU3HAKHU JJOTOBOPHOW KOHKJIIOZAEHTHOCTU. 3/leCh BONPOC JOTOBOPHOU A0OPOCOBECTHOCTH MOMKET
MMeTb HauboJiee OCTpOe 3HAYeHHUe, TaK KaK NPUTOTOBJEHHUS K 3aK/JIYEHHIO COTJIAlleHUS MOTYT
MMeTb pa3JIMYHOe BbIpaXKEHUE, B TOM 4MCJ/Ie BK/IKOYamwlee B ce6s1 coBeplieHUe JeMCTBUM, HOCALUX
6e3B0O3BpATHbIN XapaKTep, BbIPAXKAIIIUXCSA B 3HAUUTE/IbHBIX MaTEPHUAIbHBIX 3aTpaTax.

Jluis1 6oJiee peAMETHOM OLLEHKU TaKOT'0 BbIpaXKeHHs, KaK «106p0COBECTHOCTb» Ha MpeJJ0ro-
BOPHOM CTaJIuM pa3BUTHS OTHOUIEHUH, HEO6X0OJUMO 3aTPOHYTh €r0 OCHOBHbIE NPU3HAKH, U B COOT-
BETCTBHH C OOILUM NPEJCTABJIEHUEM O €T0 IPUPO/J e U CBOMCTBAX, JaTh OLEHKY €ro CyILIHOCTH C TOYKHU
3peHUs rpaxkJaHcKoro npasa. He 6yeM 3a0CcTpsTh BHUMaHUe HA MO3UIMU YYEHBIX 110 JaHHOMY BO-
IPOCy, CKaXKeM JIMILb TOJIBKO TO, YTO C TOYKHU 3PEHUS [IUBUJIMCTOB (KaK OTeYeCTBEHHBIX, TaK U 3apy-
6eKHbIX) YePThl JOOPOCOBECTHOCTH MOTYT BbIPaXKaThCs B CJIeIIOLIEM: YETKOE C/Ie/J0BaHME YCI0BUAM
JIOrOBOpa, HeZloNyllleHre C/1ydaeB 3/10yNoTpe6/IeHUs1 NPaBOM, BbINOJIHEHUE 00513aTe/IbCTB, BHEZ,OTO-
BOpPHOE YBeJOMJIEHME O BO3MOXXHOM Pa3BUTHU COOBITUH, He PelyCMOTPEHHbBIX COT/IALlIEHUEM.

Kak BepHo mogmeuyeHo K. B. HamoM, pasHooGpa3ue BblpaKe€HHUs] 3CCEHLIUU «A00POCOBECT-
HOCTb» B I'PaXK[JaHCKOM IIpaBe OCHOBAHO Ha TOM, YTO MCCJe[0BATe/H MOKa elle He MOT'YT IPUUTH
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K 0011eMy 3HaMeHaTeJsl0 OTHOCUTEJIbHO BblJleJIEeHHUS er0 0COObIX CBOMCTB. B 3TOM OTHOLIEHUH [J10K-
TpPUHAJIbHAsA JIOTMKA NlepenoJIHEHA PAa3JIMYHbIMUA MHEHUSIMU U CYKJAEHUSMH, YTO, HECOMHEHHO, CKa-
3bIBAeTCA Ha IPAaBUJIBHOCTH €ro IOHUMaHHUSA € TOYKHU 3peHUs 3aKOHOaTe/IbHOI'0 3aKpelneHus.

B fonosiHeHHEe KO BceMY, J06POCOBECTHOCTD KaK GpaKTOp OTpaKeHUs CYLHOCTH IMpaBa B Lie-
JIOM MOXeT 0XBaTblBaTb pa3HO0Opa3Hble chepbl COLUAIbHOIO B3aUMO/IECTBUA (CeMelHble OTHO-
lIeHUs, Ny6JIUYHble OTHOLIEHHUS, BELIHOEe NPaBo, U /p.), a IOTOMY NPUHLUIIbI ONpeJieleHUs 3TOTO
NOHATHUA TaKXe MOTYT ObITb pa3HbIMU [4]. [Ipu 3TOM, 4YTO XapaKTepHO, B rpaXJaHCKO-ITPaBOBOU
JIOKTpHHE TOHSATHE «J0OPOCOBECTHOCTb» BOCIPUHUMAETCS He TOJIbKO KaK MPUHILMI, HO U KakK:
CpeJiCTBO, 00513aHHOCTb, OLJeHOYHAsl KaTeropusl MHbIX COCTABJISIOIUX MPaBa, U Ja)ke KaK MOABU/,
OTBETCTBEHHOCTH [5].

B cBoro ouepejb, 3aKOHOaTe/lbHOE (IpaBONPUMEHUTEbHOE) NMpeJCcTaBJeHne 0 A06poco-
BECTHOCTH OepeT CBOe HayaJo B MoJiokeHUsX cT. 1 'paxkganckoro Kogekca PO (ganee no Tekcry —
['K P®1), rpe ykasaHo, UTO peanu3anus rpakJaHCKUX NPaB CO CTOPOHbI YY4aCTHUKOB I'PaXJAaHCKUX
NPaBOOTHOLIEHUH JOJKHA OCYLIeCTBAATBHCA JOOPOCOBECTHO. B cBOIO o4yepeab, B MpaBONPUMEHHU-
TeJIbHOM JJOKTPHHE ero CyLHOCTb PaCKpbIBaeTCA 3a CYeT oNpefiesIeHUd CleyIuX GakToOpoB: Hapy-
neHWe TpeGOBaHUM [IeMCTBYIOILET0 3aKOHOAATEJbCTBA, a TAKKe BBIXOJ, 3a PaMKH JJOTOBOPHOMU
KOHKypeHIUU?. Mexay TeM, B 00lleNpaBOBOM KOHLENIMU OLEHKH YCTaHOBJIEHHOTO NpHUHLIHUINA
BepxoBHbiii Cyg PO npejsiaraet npyusaHaBaTbh HeZ,0OpPOCOBECTHBIM MTOBeJIeHUEM TO, KOTOPOE MOXEeT
OTXOJUTb OT IpeANoJaraeMoro CTOpOHaMH TPaXKJaHCKOro 060poTa, U CIOCOOCTBYeT BHECEHUIO
B MMelollMecs OTHOILeHHSI HEKOHCTPYKTUBHOM (paspyiuaroleit) cocrapsiouiei3. B nociegHem ciy-
yae, IpaBONPUMEHUTe/IbHAsA JIOTUKA HepPeIKO pa3BUBAETCS 0 My TH NOCTPOEHHS MPEeBEHTUBHOU MO-
JleJI1 pearupoBaHus, 3aTparMBampllleil B TOM YHCJe U BONPOC NPeAJ0rOBOPHOM COCTAaBJIAIOILEHN C10-
YKUBLIUXCS OTHOIIEHUI*.

B ykazaHHOU CBA3U pa3yMHO GyJeT Mccae0BaTh TO, U3 Yero MMEHHO OYy/JleT CKJIaJblBaTbCs
NOHATHE «J0OPOCOBECTHOCTbY, IPH YCJOBUH, YTO pedb UJEeT O CTOPOHAX, 06513aTe/IbCTBa KOTOPBIX
ellle He 3aKpelJieHbl COrJiallleHUueM, HO yKe BCTYNHMBIIUX B JJOTOBOPHbIe OTHOLIEHHUS. B KOHTeKcTe
NIOCTaBJIEHHOI'0 BONIpoca HauboJiee ocTpoe 3HaYeHUe uMeeT GaKTOp onpejie/IeHUs] OTBETCTBEHHO-
CTH, IPU YCJIOBUHU, YTO NOBeJleHHUEe KOHTPAreHTOB BBIXOJAUT 3a PaMKU Aob6pocoBecTHoro. [lonpo-
6yeM paccMOTpeTb BOIPOC TaKOM OTBETCTBEHHOCTH yepe3 NPU3MY OLleHKH NMOBeJEeHUsS KOHTP-
areHTa, JeMCTBUSA KOTOPOro MOTYT ObITh IPU3HAaHbl HEJOOPOCOBECTHBIMU B paMKax NpOBeJleHUs
1IeperoBOpoOB.

Tak, nosioxkeHue 0 MpaBUJIax BeJleHUs MeperoBopoB MpPHU 3aK/JIIOUYEHUHN JOroBopa ObLJIO BBe-
feHo B 2015 r., korza 3akoHOJaTeslbHOe NpeJCTaBJeHHe O NpeJJorOBOPHOW OTBETCTBEHHOCTH
Hayaslo CBOe Mocje/oBaTe/bHOe pOpMUpPOBAaHHE NMYyTEM BHECEHHUS] COOTBETCTBYIOIMX IMOMNPAaBOK
B HOPMbI I'paXkJaHCKOT 0 NpaBa. B yacTHOCTH, 3ak0HOAaTe1eM OblJIM pa3paboTaHbl ¥ BBe/leHbI IPAaBUJIA,
npeaycMmoTpeHHble cT. 434.1 'K PO>. [Ipu aToM, BrioJIHE pa3yMHO, YTO H/iesl O PeII0rOBOPHOM OTBET-
CTBEHHOCTH JIMLA, CTPEMSLIEr0CS BCTYNUTh B IPaXK/laHCKO-IPaBOBbIe OTHOLIEHUS], 6epeT CBOe HavyaJlo
Y3 IPUHIMIA J06POCOBECTHOCTU. ITO MOCJIeA0BATENbHO BbITEKAET U3 PE3yMIILUY, [JIACAILEN O TOM,
YTO JOCTUTHYTble 0053aTe/IbCTBA, He NOAKpEIJIEHHble JOrOBOPOM, HCKJ/IOYAlT BO3MOXHOCThb

I F'paxkpaHckuit koaekc Poccuiickoit @enepauuu (dacts nepsasi) ot 30.11.1994 N 51-93 (pen. ot 16.04.2022) //
Cob6paHue 3akoHoAaTeabcTBa PO. 05.12.1994. N 32. cT. 3301.
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C IpUMEeHeHHEeM CyZaMH aHTUMOHOIIOJILHOTO 3aKOHo/aTebcTBa» // brosnetens BepxoBHoro Cyga PO. N 5. Maii.
2021.

3 [octanoBnenue [1nenyma BepxoBroro Cyna P® o 23.06.2015 N 25 «O nprMeHeHUH CyZjlaMH HEKOTOPBIX 10JI0KEHHH
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YX HapylleHHUs € KaKoN-11M60 cTOpoHbI [6]. Bosiee Toro, HopMaTUBHBIE IpeANKMCaHUA O IPeL0r0BOP-
HOW OTBETCTBEHHOCTH YK€ IaBHO BXOJST B IPAaBOBble HCTOYHUKHU Pa3HbIX CTpaH.

B To ke BpeMs, poCCUICKUI 3aKOHOJaTe b, OPMUPYS MO CYTH HOBbIA UHCTUTYT, HE y4es
HEKOTOpble 06CTOSTE/NBCTBA, @ UMEHHO TO, YTO 3MaHaLMsl NMPUHLMIA J0OPOCOBECTHOCTH, TOMUMO
3aMMCTBOBAaHUA U UMIJIEMEHTAlMU HOPM JIpyTUX 3aKOHOB, JI0/KHA HECTU B cebe elle U He06X0 1-
Mble OTPaHUY€eHUs, I0OCKOJIbKY IIPH YCTAaHOBJIEHUU NIPABUJI IPOBEIeHUS IIeperoBOpoB CaeAyeT YUU-
ThIBaTb Takue GaKTOPh], KaK: JHHAMHUKA Pa3BUTHSA OTHOLIEHUH U l0BEpHE MEX/AY CTOPOHAMH.

BriosiHe 3aKOHOMEPHO, YTO BBeJleHHbIe MIPaBuUJia JO/KHbBI ObIJIM CO3/JlaTh MEXaHW3M IPEBEH-
TUBHOT'O HalpaBJ/IeHUs], MO3BOJISIOIIUNA HCKIIOYUTh HEJOOPOCOBECTHOCTh MOBEAEHUSI B Jla/bHEMN-
meM. OHaKo, Ha paKTHKe, JAHHbIN acleKT He MOJIy4YUJI JOKHOTOo pa3BuTus. BepxoBHbiid Cys PO
B OJITHOM M3 CBOMX IIOCTAaHOBJIECHUU NPOJOJIKUJI IMHUIO pa3BUTHUA NIPeJJ0rOBOPHOU OTBETCTBEHHO-
CTH, HO CPOPMHUPOBATH €ro Ka4yeCTBEHHYI KOH'BIOHKTYPY Tak M He cMor?. [IpuynHON 4yeMy cTaso
CJIMUIKOM peJikoe NpuberaHue K neperoBopaM Kak K 00513aTeJIbHOMY 3Tally 3aKJ/JII0UeHHUs corJialle-
HU. UMeHHO B 3TOM akTe BepxoBHbiil Cys PO BelpaboTas HEKOTOpble NPU3HAKK HEeL0OPOCOBECT-
HOro noBeJieHUs. K HUM OH OTHecC B IepBYI0 04Yepe/ib:

1) mpenocTaB/ieHMEe CTOPOHE HENOJIHOM WJIM HeJOCTOBEpPHOM MHpOpMaLMH, B TOM YHUCJIE
yMa/TYMBaHHE CTOPOHOM (COKPBITHE) BaKHEHIIHUX 06CTOSATENABbCTB (1. 1 cT. 434.1 TK PO);

2) BHe3alHoe NpeKpallleHHe [1eperoBopoB OJHOU U3 CTOPOH, IIPU YCJOBUH, YTO Jpyras CTo-
pOHa He MoOrJIa [pe/IoJaraTh, YTo 3To npousoner (. 2 ctT. 434.1 TK PO).

B cnyyae, ecav peyb UIET O IPUBJIEYEHUU K OTBETCTBEHHOCTH 3a JeUCTBUSA, KOTOPbIE 110 MHe-
HUIO UCTLHA (CTOPOHBI) CTaIM NPUYMHOU ero He,0OPOCOBECTHOCTH, OTBETYUK (BUHOBHAsA CTOPOHA)
00s13aH oNpoBepraTh BhlllleyKa3aHHble 06CTOATENbCTBA. TaK, HAalpUMep, 0/lHa U3 CTOPOH, MOJIYYUB
onpejesieHHY0 MHPOpMaLUIo, Ipe/oY/a He IPOBOAUTS JaJibllie IePeroBophl, BbILLIA U3 HUX, U UC-
[10J1b30BaJIa [I0JIyYeHHble CBeJleHHU B CBOUX IieJiX, TeM CaMbIM IIOJIy4UB BbIroAy. B TakoM ciyyae,
eC/Id BMHOBHAsl CTOPOHA He JIOKaXKeT, YTO OHa 06J/1a/jasia Takou MHOpMalMel paHee, CyJ IPUMEHUT
K Hell iTpadHble caHKLUU [7]. Ha ocHOBaHMM 4ero CTOpoHa, KoTopas Obljia NpUu3HaHa HeJ,06POCOBECT-
HOW NPU BeJIeHNH IeEperoBOPOB, 00513aHa BO3MECTUTD YOBITKY, IPUUYMHEHHbIE BbIIEYKa3aHHBIMU JI€H-
cTBUsIMU. BoJiee TOro, 10/KHO GbITH BOCCTaHOBJIEHO M10JI0KEHH e, KOTOPOe MOTJI0 6bI CPOPMHUPOBATHCH,
ecau 6bl MOTepIeBlLIasi CTOPOHA He BCTyNMWJIa B IeperoBopbl C HeA06POCOBECTHBIM KOHTPAreHTOM
(ct.15,m. 2 cT. 393, 1. 3 cT. 434.1, a63an nepBbiii 1. 1 cT. 1064 'K PO).

YKazaHHbIN NPpaBOBO# 6a3UC MO3BOJIIET KOHCTATUPOBATD, YTO /sl 06pa3oBaHus paKkTopa He-
Jl0OpOCOBECTHOCTH, JIULY, BCTYIIUBIIEMY B [IePETrOBOPHI, JOCTATOYHO UX NPEKPATUTb 6e3 COOTBET-
CTBYIOILET0 YBeJOMJIEHUSA (IPUYKMHBI), IUOO0 B IPOLiecce UX pa3BUTHS BBECTH B 3a0J1yK/I€HUE JPYTYIO
CTOPOHY OTHOCUTEJIbHO KaKUX-JM60 06CTOATENbCTB, UMEIIIUX 3HaUYeHHe 11 OyAyLiero 1oropopa.
B nocnenHeM ciydae cTopoHa BIlpaBe Tpe6oBaTh BO3MeleHUsl YObITKOB MPU YCJI0OBUH, YTO HEJ,0CTO-
BepHas uHdopmanus (Jimbo npefocTaBieHre HEMTOJHOW MHPOPMALMK ) IOBJIMAJIA HA pellleHHe U CTasla
NPUYMHOM /IJ11 0TKa3a B 3aK/II0YEHHUH JOTOBOpA CO CTOPOHBI noTepnesiiero (1. 3 ct. 434.1 TK PO.

Y4uThIBasi 3aTPOHYThIE MOJIOXKEHHUS, MOXKHO CKa3aTh, YTO «J00POCOBECTHOCTb» B NMPeEJL0T0-
BOPHBIX OTHOUIEHUSX 3WK/IETCS Ha IPUHIUIIAX yyeTa oBeJleHUsl CyO'beKTOB paBa, CIOCOOHbBIX Bbl-
pakaTb CBOU HaMepeHHUs KakK JlelcTBUeM, TaK U 6e3eiicTBueM. U B TOM, U B [pyroM ciay4yae OCHOBO-
nosiaraloiiuM (GakTOpoM B OLleHKE TAKOTo MOBeJAeHUs OyJeT SBJAATbCA CyOG'beKTHBHOE MHEHUE,
ONpOBEPXKEHHE KOTOPOr0 BO3MOXXHO TOJIBKO B CyZleOHOM CIOpE, U TOJIbKO CO CTOPOHBI OTBETYMKA
(BUHOBHOM CTOpPOHBI). 3aTparvMBas JaHHbIA (aKTOp, JIOTUHYHO OOpaTUTh BHUMaHHUE Ha CyAeOHYI0
NPaKTUKYy NpUMeHeHHUs nosoxeHui cT. 434.1 'K P, koTopas fo/1kHa, € 0JHOU CTOPOHBI, HauboJiee
TOYHO BBIPA3UThb CYLIHOCTb 3aTPOHYTOrO AABJIEHHUS, C JPYTOM — BHECTU SICHOCTb B OCHOBHbIE YePThI
ero 3aKOHOZIaTeJIbHOI'0 OTPaXKeHHUH.

1Cm., Hamp.: 4. 2 § 311 I'TY; cT. 1112 OT'K.

2 MloctaHoBsienue [lnenyma BepxoBHoro Cyga P® ot 24.03.2016 N 7 (pea. ot 22.06.2021) «O npuMeHeHUH CyjlaMU
HEKOTOPBIX NosioxkeHUH ['paxkaaHckoro kogekca Poccuiickoit @enepanuu 06 0TBETCTBEHHOCTH 32 HapylueHUe 0651-
3aTesbCTB» // Poccuiickas raszeta. N 70. 04.04.2016.
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Mexay TeM Ha NpaKTHKe NPUMEHEeHUs YKa3aHHBIX IOJIOXKEHUM CKJIaJblBAaeTCHd KapTHHA,
BKJIIOYAlOLIas B ce0s1 NapaioKcajibHble cayyau. HanpruMep, U3BECTHBI C/1y4aH, KOT/la CTOPOHBI cTapa-
I0TCS B3bICKATh YOBITKU B nopsifike cT. 434.1 'K P® He no neperoBopam, a no o6s13aTe/IbCTBaM, BbI-
TEKaIL[UM U3 IIpe/iBapUTEebHOr0 J0roBopa. Bo-nepBhIX, IpUpoja OTBETCTBEHHOCTH 110 06s13aTe/b-
CTBaM M3 JJ06pPOCOBECTHOrO BeJeHUs NeperoBOpOB M TeX, UYTO BBITEKAIOT M3 IpeJBapUTEJbHOTO
corJiallleHusd, pa3/JiMyHa. B nepBoM ciy4ae, OTBETCTBEHHOCTb HOCUT JleJIMKTHBIN XapaKTep, BO BTO-
pOM, MOJZieJib 3alMThI CTPOUTCA Ha y4eTe MMEeHHO JOTOBOPHOT0 MHTepeca. Bo-BTOpPBIX, Mepbl OTBET-
CTBEHHOCTH IPH 3alMTe yKa3aHHbIX UHTEPEeCOB Pa3J/IMYHbL: OHYX/jeHYe K 3aKJIIYEeHHUI0 corJialle-
HUS ¥ BO3MellleHHe YObITKOB. B-TpeThUX, pa3/InyHbI U 1|eJIM IPUMEHEHUS JJaHHbIX Mep.

[IpencTaBisieTcs, 4YTO NMepPeYUCIEHHOr0 6oJiee YeM JI0CTaTOYHO, YTOOBI BepHO AuddepeHIU-
poBaThb NOHATHE «A,0OPOCOBECTHOCTb» B NIPEJ0TOBOPHON KOHIENIIMHA OTHOILEHUHN U CKOPPEKTUPO-
BaTb NIPAaKTHUKY C y4eTOM 0603Ha4YeHHbIX yCca0BUNU. OIHAKO, CyZ bl IPO0JKAIOT BLIHOCUTD pellleHus,
B CYIIIHOCTH J0Ka3blBas, YTO NpHBeJeHHble 3aKOHOAATe/IbHble NIO3ULMU HYKAAIOTCA B COBEpILIEH-
ctBoBaHUU. Tak, noctaHoBsieHrneM AC 3anagHo-Cubupckoro okpyra ot 12.02.2019 no peny Ne A70-
7180/2018! 6b11 ycTaHOBJieH GaKT 3aKJYeHUs NpPeABapUTEJBbHOIO JOroBOpa apeH/bl MEXAY
JABYyMd I0pUJAYECKUMHU JULLaMU. [loc/ie BbINIOJIHEHUA PAZJA YCIOBUH, CTOPOHBI IPUCTYIIUIIM K IIPOLie-
JAlype NOJAINMCAaHUA OCHOBHOTO JOTOBOpA apeH/bl, 0HAKO, MOANKCATh ero He YAaJoCh, IOCKOJIbKY
B CAMOM TEKCTe COTJIallleHUsl 6bIJIM NPONKMCaHbl yCI0BHUS, KOTOpPble paHee OTOBOPEHHBIM JOTOBOPOM
peayCMOTpPeHbI He ObLIW. B pe3ysibTaTe UCK 0 IOHYXK/AEHUH K 3aKJI0OYEHUIO J0r0BOpa ObLI YA0BJIe-
TBOPEH, NIPU 3TOM CyJ, COCJIAJICI MMEHHO Ha MOJIOXKeHHUd NoAl. 2 1. 2 cT. 434.1 'K P®, ykaszas, uTo
yKa3aHHble OTHOIIEHUS HOCUJIM UMEHHO NpeAJ0rOBOPHOM XapaKTep.

[Ipenmnosaraercs, 4YTO TaKOM MOAXO0/, He IPUMEHMM B YKa3aHHOM CUTYyallUH, TaK KaK B TAKOM
c/ly4ae HeJIOTUYHO CTaBUThb BOINPOC O I06pOCOBECTHOCTH UJIK HEJLOOPOCOBECTHOCTH, IOCKOJIbKY MPHU-
YHHA, 10 KOTOPOM NMPOUCXOJUT YKJIOHEHHE OT MCIOJHEHUS 00513aTe/IbCTBA U3 Npe/BApUTENBHOTO
JlOTOBODA, B O0JIBIIMHCTBE CJ1y4aeB HepesieBaHTHA U HECONIOCTAaBMMa C TOM 11eJ1bl0, KOTOPYIO Npece-
AYIOT CTOPOHBI, KOTZla BCTYNAKT B MeperoBopksl. bosiee TOro, 3ak/04eHre NyCTh U NpeLBapUTEIb-
HOTO JJOTOBOPA UCKJIKYaeT BO3MOXKHOCTb OLleHUBAaTh JaHHbIe OTHOLIEHUS KaK NpeJ OorOBOPHEBIE.

YuuTbiBasi, 4TO NpeJCTaBJeHHE O «JO0OPOCOBECTHOCTHU» JOJ/DKHO CTPOUTBHCS Ha OLEHKE,
B [IEPBYIO0 OYepe/b, JeMCTBUU CTOPOH OTHOLUEHUH, JIOTUYHO MPEATIOJI0KHUTh, YTO €ro KOH'bIOHKTYpa
(npu3HaKu U NOHMMaHUe) OyAeT CKJIaAbIBAaTbCSA U3 TOTO, HACKOJIbKO 3TU JeUCTBUS MOTYT HaHECTH
Bpe/| JaHHBIM OTHOILEHMUSM, JIMO0 BHECTHU B UX Pa3BUTHE COCTABJIAIOLIYIO, HE MO3BOJISIOILYIO CyOb-
€KTaM Y 0BJIETBOPUTb TOT UHTEpPEC, Paiu KOTOPOTO OHU B YKa3aHHblE OTHOLIEHWS U BCTYINAJIH.
Be3yc/10BHO, YTO MMEHHO NMO3UIMS 3aKOHOAAaTe sl B JAHHOM Bollpoce 6yieT JOMUHUPYIOLLEeH, a cyia
(B cusy «IpaBa Ha yCMOTpeHUe») — onpefesollei. [[03ToMy 0CHOBHBIMU PpU3HAKaMH TaKOTO I0-
HATUA OYJyT Te, UTO YCTAaHOBJIEHb] 3aKOHOAATeJIeM, IPH YCAOBUM JJOJDKHON OLIEHKHU CJ10KHUBLIMXCS
oTHoueHUH. OHM B MCCJIeJOBAaHUH YKa3aHbl, a TAKXKe IPUBeJeH IpUMep HEBEPHOr0 TOHUMAaHMUSA CyL-
HOCTH NpPeJJJOTOBOPHBIX OTHOLIEHUH, KOT/la CY/ibl, CTapasiCb YYeCTb BJAUSHUE MOHATUS «J006pOCo-
BECTHOCTb» HAa MHbIE, CXOXKHE C NMPeJJOrOBOPHBIMUA OTHOUIEHUS, UCXOAAT U3 TOTO, UYTO Y HETO HET
KOHKpEeTHBIX HayaJ/l. ITO U eCThb CyTh BOIIpOCa — 3aKOHO/ATeJsb YCTaHaBJMBaeT OJHO, IpaBolpUMe-
HUTEJIb — JPyroe, UCCle0BaTe/b — OCIapUBaeT UMX NO3UIMH, YKa3blBasg Ha HEJOCTAaTKH, HO U He
yTBEPXK/JA€eT, YTO U MepBblH, U BTOPOH, omubaroTcs. [Ipy 3ToM, 0/JHO OTHIOJb HE UCKJIIOYAET ApYroe.

B cBo10 0uepe/ b, Hay4yHasi HOBU3HA HACTOSLETO MCCIeJ0BAaHUS BbIpAa3uiach B TOM, UTOObI He
MPOCTO NOJBEPTHYTh KPUTHKE YKe OTpaKeHHbIe B 3aKOHOJATe/IbCTBE NMPU3HAKY, U, Yepe3 NPU3MY
OT/ZleJIbHBIX peasiiil, MoKa3aTb UX Heco8epuleHcmeo, a B TOM, YTOObl, YKa3biBasi Ha KOHKpPETHbBIE
acIeKThl, 06pa3ylolide TaKkoe HECOBEPILEHCTBO, U KaK CJe/ICTBUe, NYyTaHULy, TI0Ka3aTb — N0YEMY
VIMEHHO 3aKOHO/aTeJ/lb, UCII0JIb3ys NIPAaBO Ha YCTAaHOBJIEHWE UX COCTABJIAKIIUX, TAK U He CMOT J0-
CTHUYb 3aTpebyeMoro pesy/ibTaTa.

1 MloctaHoBaeHue AC 3anmaaHo-Cubupckoro okpyra ot 12.02.2019 o gesry Ne A70-7180/2018 // [3/1eKTpOHHBIH
uctoyHHK|. loctyn: https://faszso.arbitr.ru/ (nata oopamenus: 05.02.2023).
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IIpo6.J1eMBbl rpaXkAaHCKOro0, NpeANPUHIMATE/AbCKOT0 U MeXAyHapoAHOT0 4YacTHOro npaBa
KpyscesHukosa A. A. [Tonssmue u kpumepuu 0o6pocosecmHocmu npu paspewieHuu 80npoca o npeddo2080pHOL 0MEeMCMEeHHOCMU ...

BeccrniopHoO, 4YTO NepBONPHUYUHOUN 3aTPOHYTBIX PACXOXKAEHUM BO MHEHUSAX ABJIAETCH TO, YTO
omnpejesieHUe «106poH coBeCcTU» ckopee ¢pumocodpckoe 1Mo CBOEH CyTH, a C/1eJl0BaTEIbHO, CIOPHOE,
anpuopu. Ha gaHHOe 06CTOSITE/NIbCTBO YKa3bIBAeT HE TOJIBKO IMJIIOPAJU3M HAy4YHbIX B3IJISI/JI0B, HO U
TO, 4TO pusocodus npaBa cCKopee MO3BOJSET PACCYKJAThb 0 CBOMCTBax «bona fides», Hexxenn naet
HaM OTBeT O ero cymHocTd [8]. OfHaKo, B CUJy MHOTO3HAQUYUTEJIBHOCTH «J0OPOCOBECTHOCTHUY,
B HayaJle UCCIe0BaHUSA Mbl MONBITAJIMCh OTHECTH 06'beKTUBHOE Npe/iCTaBJeHHue O HEM B CTOPOHY
TOTO, YTO IMHAMUKA OTHOLEHUU NIpe/ICTaBIsAeT U3 cebs1 0OCHOBHOM paKTOp CTAaHOBJIEHUS (U U3MeHe-
HUS1) JII060T0 MPABOBOTO sIBJIEHHS, PAaBHO KaK U TO, YTO YKa3aHHasi AIMHAMHUKA He TI03BOJISIET JJOCTUYb
YeTKOr0 NpeJCTaBJeHUs O ero CBOMCTBAX, €C/IM 3aKOHO/laTesIb He CJeUT 3a ee TeHJAeHUUAMU. Ho,
KaK TOro TpeOyeT AOKTPUHA/bHas JIOTUKA - JIlD60Oe Hay4yHOe IpeJCTaBJeHUe TpebyeT OT Hac
npeiMeTHOTO0 (KOHEYHOT0) BbIpa)KeHHUS CYTH, UTO B IaHHOM CJIy4ae U CTaJo LieJIbl0 UCCae0BaHHUS.
Bo BcakoM ciyyae, aHa/JiM3 NPU3HAKOB «JJOOPOCOBECTHOCTH» NMPUBEJ HAC K TOMY, UTO Hecorjacue
MEX/Jly TpPeMsl COCTaBJSIOIIMMH — «3aKOHOJAATEJb», «IPAaBONPUMEHUTEb» U «HCCAeN0BaATENbY,
SIBJISIETCS CJIe/ICTBHEM Ype3MepHO caboil KoopJIMHALIMK B TOM BOIIPOCE, YTO «/106POCOBECTHOCTbY —
siBJleHre HenpaBoBoe (uocoPpcKuit acneKT).

Y4uThIBad, 4TO 3aKOHOJATeJbHAas MapaMeTpU3alUs MOXeT CyLleCTBEHHO OTJIMYaTbCA OT
HAay4YHOM, HaM yJja/10Cb IOAYEPKHYTh JIUIIb PACX0XKEHHS B IO3ULUAX, ONIMPASACb UMEHHO Ha Te IIpHU-
3HaKH, KOTOpble ObIJIM HENOCPeJCTBEHHO OTpakeHbI B CT. 434.1 'K P®. B yuacTHOCTH, BbILIEYTOMSAHY-
TO€e HecogepuleHCmMao, B IepPBYI0 OYepeb, eCTh CIe/ICTBHEe HEKOHKPETHOCTHU UCIO0JIb30BaHUS MOHSA-
THUU CO CTOPOHBI 3aKOHOAATEJISl IPU COCTABJIEHUHN IOPUIUIECKON KOHCTPYKIIMU 3TUX IPU3HAKOB.

Tak, oTpaxas B cT. 434.1 'K P® npusHaku 06pOCOBECTHOCTH, 3aKOHOAATEb U3HAYAJIBHO
MO/JIeJIMPYeT UX CYIIIHOCTb Ype3MepHO JUCIIO3UTHUBHO, IIpeJoNpe/e i UX IocaeJyloliee OTpaKeHue
TEPMHUHOM «IIpeAnojaraeTca». To eCTb, 3aKOHOaTe/Ib He YCTaHaBJIMBaeT HU KaKUX IPU3HAKOB, XOTH
dbopMasbHO OHU U OTPaKEHBI B HOpMax MpaBa, a TOJbKO NpeJnoJaraeT, YTO OHU MOTYT ObITb TaKo-
BbIMU I[PU HEKOTOPBIX YCIOBUSAX (3aKOHOJATeJbHbIN acnekT). CiefoBaTe/ibHO, NPOsSIBJIEHHUE 3TUX
YCJA0BUMA M eCTb Ta HeoOXoJHMasi OCHOBA, KOTOpas Oy/JeT BbICTpauBaThb JAEWCTBHUE YNOMSHYTBIX
NPU3HAKOB B KaueCTBe PeryJupyrliMx NpuHnunoB. K npruMepy, HENOHATHO, YTO UMEHHO C/lefyeT
NOHUMATb M0/ «HEMOJHOW WJU HeJOCTOBEPHOM MHQOpMalueil», «BHE3aNHbIM KM HeOlpaBJaHHbIM
npeKpalleHHeM», a TaKKe «Pa3yMHbIM O0XKHJAaHUEM», eCJIU UX AedUHUIMAIMS He NMpeayCcMOTpeHa.
B pesysibTaTe npeacTaB/ieHHE O CBOMCTBAaX «J106POCOBECTHOCTU» CTAHOBUTCS HEYCTOWYHUBBIM U pe-
IIMTb €ro IPUAMYECKA NIPUMEHUTEIbHYI0 3HAUMMOCTb MOXET TOJIbKO CyJ,. B TakoM ciy4yae, rOBOpUTh
0 MPaBUJIBHOCTH TNpPeANO0JIOKEHUSI 3aKOHOAaTe s, IOCKOJIbKY OH He PacKpbIBaeT YeTKO CYIIHOCTb
yCJIOBUH, 6€3yCJI0BHO paHO. BOT MMeHHO 10 3TOM NpUYMHe Ha NepBbli [JIaH BbIXOJUT IPAaBONPUMEHHU-
TeJIbHas JorvKa. Ee mosIHOLleHHOCTh B JaHHOM BOIIPOCE Mpe/cTaBsieTcs 60Jiee IpeAMeTHOM, HO, KaK
NIOKa3bIBaeT IPAaKTHUKA, He hcuepnbiBaroliei. Cy bl yYUTHIBad, YTO NO3UL KA 3aKOHOAATE I HeUMIIe-
pPaTHUBHA, B CBOIO OYeEpe/ib CTAPaOTCs, HA060POT, YIPOCTUTD NPeJCTaBJIeHHE O «L0OPOCOBECTHOCTHY,
¥ TEM CaMbIM HEJIONMYCTUMO CYKalOT CYLHOCTb JJaHHBIX IPU3HAKOB, U UMEHHO NMO3TOMY UX JIeCTBHE
HauMHaeT PacnpoCTPaHATBLCA U Ha Jipyrye (HenpeAA0TOBOPHbIE) OTHOLIEHUS (IpaBONPUMEHUTEb-
HbIN aclekKT).

TakvM 006pa3oM CTOUT KOHCTATHPOBATh, YTO «JI0OPOCOBECTHOCTb» — 3TO SIBJIEHHWE H3Ha-
YaJIbHO HeNpaBOBOE, XOTS M UCHOJIb3YyeTCd aKTHUBHO B IpaBe, KaK CerMeHT OLleHKU IOBeJleHUS.
MMeHHO 1o 3TOUW NpUYMHE, TPUBEAS NPUMeEDP C NpeABapUTESbHBIM JOTOBOPOM, MbI CAeJ1ak BbIBOJ
0 TOM, UTO PMMEHEHUE NPUHLIMIIA JO0OPOCOBECTHOCTH NMPEJOTOBOPHBIX OTHOLIEHUH BO3MOXKHO U K
OTHOIIEHUSM, KOTOPbI€ BBITEKAIOT U3 €ro 3aK/I4YeHHs, HO JIMIIb B TOM CJy4ae, eCJIM UX KOHbIOHK-
Typa HOCUT UMEHHO IpeJJOroBOPHOM XapakTep. UMeHHO MO 3TOU NpUYHHe, CyAbl U JONYCKAKT
OIIMOKH, 10 CYTH, HE BU/SI Pa3HULbI MEXY J00POCOBECTHOCTBIO B CXOXKUX OTHOIIEHHUSIX.

C Apyrol CTOpoHBI, CTOUT OTMETUTh, YTO NPeLJOrOBOpHAasl OCHOBA elle He TaK pa3BHUTa,
YTOOBI 3aTPOHYThI€ YKAa3aHHBIM UCC/I€J0BAaHUEM IPHUHLUIIbI OLEHKH COBEPIIaeMbIX CTOPOHAMM Jl€M-
CTBUU MOTJId cGOPMHUPOBATLCA B OKOHYATEJNbHOU popMe.
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[IpednosiosceHue 3aKOHOJATeNsI O NMPU3HAKAX «HEAOOPOCOBECTHOCTU» CKOpee CTaHOBUTCS
TOYKOM OTCYeTa B €ro MPOSIBJIEHUH B NMPEJIOrOBOPHBIX OTHOIIEHHUSX, HO He pellaeT Ipo6JeMy C eé
ycTpaHeHHeM. [IpoucXoquT Kak 6bl UX MOCTOSTHHOE allpOO6UpPOBaHKe, B TOM YHCJIE COITPOBOX/aeMoe
KOHKpEeTHOM NMpaKTHKOM. J[a, eCTb 3aKOHO/1aTe/IbHOE NIPe/iCTaB/JeHMe, TPAaBONPUMEHUTEbHOE BUIe-
HUE, HO, Te NMPO6JIEMbI, KOTOPbIE Mbl 3aTPOHYJIU CBUZETENBCTBYIOT O TOM, YTO YKa3aHHbIX MO3ULIUK
JUIs1 HaBeleHUs Mopsi/ika SIBHO HeJ0CTaTOYHO. M HUYero HeJsb3s cJe1aTh, M60 [JUHAMUKA Pa3BUTHUS
OTHOLIEHUN NTepMaHeHTHa, a TOTOMY peaJbHOCTh MPOCUT NepecMaTPUBATh UX Ka4eCTBO, BHE 3aBU-
CUMOCTHU OT TOTO, HACKOJIbKO T€ UJIM UHble OTHOIIIEHUSI MOTYT ObITh MPO3PaYyHbIMU U 6€30MaCHbIMHU
JJIs AeCTBUM CTOPOH.

[TosioxkeHus cT. 434.1 'K P® He uckrodyeHue. 3/1ecb, 3aKOHOAATEb JlaeT OIeHKY OTHOIIeHU I
C TOYKHU 3peHHs J0OpOCOBECTHOCTH, IPX 3TOM UM MEPEUYUCASIIOTCS psJl AEWCTBUM, KOTOPBIE, MO €ro
MHEHHI0, MOTYT GOpMaJibHO OTPAXKATh €€ CYILIHOCTbD, @ TO HACKOJIbKO OHH MOTYT 0Ka3aTbCs HEJ006po-
COBECTHBIMH, OyJIeT ONpeiesIsiTh CY/l UJIK MHOM OpraH, yIIoJIHOMOYEeHHbIH JaBaTh COOTBETCTBYIOIILYIO
oneHkKy. OlHaKoO, 3TO He MOBOJ, UYTOObI He NpuberaTh K TOW MO3UL MM, KOTOpasd N03BOJISET yCTaHO-
BUTb, UTO JIeUCTBUSA B IPeJOrOBOPHBIX OTHOLIEHHUSAX MOTYT OBITh NPU3HAHbI HEL0OPOCOBECTHBIMU
MPU KOHKPETHBIX CJy4asx, caydasix, yKasaHHbIX B 3aKOHeE, HO 3TO COBCEM He 3HAYUT, YTO UMEHHO Ta-
KHe€ CIydyau MO3BOJISAIOT NOJYYUTh 06 beKTUBHOE (MCcYepIbIBaollee) NpeAcTaBJeHHe 0 JOOPOCOBECT-
HOCTHU B IPe/IOTOBOPHBIX OTHOUIEHUSIX.
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