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AnHomayusi. CTaTbs NOCBALLEHA UHCTUTYTY HEOJHOKPATHOCTHU NMPECTYIJIEHUH, TPaJULLUOHHOMY
JUIT POCCUMCKOr0 yroJIOBHOTO MpaBa, 3QPEeKTUBHOMY, HO OJHAXK/Jbl HCKJWYEHHOMY W3 yTOJIOBHOTO
3akoHa. OnpeJesieHHOE BpeMs yroJIOBHAasi HEOJHOKPATHOCTD CYLeCTBOBaJIa TOJIbKO KaK Hay4yHasi KaTero-
pus. B O611e#l yacTH yroJIOBHOTO 3aKOHA YIIOMSIHYThI JIMLIb OTAe/IbHblE MPU3HAKA HEOAHOKPATHOCTH, HO
ee neGUHULIUSA OTCYTCTBYET, Kak U IIPaBOBOe peryaupoBaHue. Heo6xoUMOCTb yCUJIeHUs TPOTUBO/IEN-
CTBUS YTOJIOBHO-TIPABOBBIMHM CpPEACTBAMH OT/IeJIbHBIM BH/IAaM MPECTYIJIEHUN CIIOCOGCTBOBA/Ia HavyaJly
npoliecca BO3BpallleHHsl HOPM C IPU3HAKOM HEOJHOKPATHOCTHU B OCOGEHHYIO YacTh YTOJIOBHOTO KOJleKca
Poccun. TeHZeHIIUA K POCTY KOJIMYECTBA TaKUX HOPM B MePCHEKTHBE MOTPebyeT BbIPAOOTKU COOTBET-
CTBYIOUIMX OOIIMX MOJIOXKEHHUM.

B cTaTbe packpbIBaeTCs NpUYMHHAA 06YCI0BJIEHHOCTb BO3BPAIlleHUA B MIOJHOIIEHHOM BU/le MHCTH-
TyTa HEOJJHOKPATHOCTH B YTOJIOBHBIM 3aKOH, IIpe/iJlaraeTcsl BO3MOXKHbIM BapUaHT pelleHrs 3TOr0 BOIpoca.
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Abstract. The article is devoted to the institution of repeated crimes, traditional for Russian crimi-
nal law, effective, but excluded at one time from the criminal law. For a certain time, criminal repetition
existed only as a scientific category. In the General part of the Criminal law, only certain signs of repetition
are mentioned, but there is no definition of it, as well as legal regulation. The need to strengthen counter-
action by criminal legal means to certain types of crimes contributed to the beginning of the process of
returning norms with a sign of repetition to a Special part of the Criminal Code of Russia. The tendency
to expand and increase the number of such norms in the future will require the development of appropriate
general provisions. The causal conditionality of the full-fledged return of the institution of repetition to
the criminal law is revealed, a possible solution to this issue is proposed.
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Problems of Criminal and Procedural law
Kulikov 0. V. Criminal repetition: denial of denial

B anpesie 2021 roga KonctutyuuonubeiM Cyaom Poccuun! 6bl1a mpu3HaHa YaCTUYHO HE COOT-
BETCTBYIOLIlell OCHOBHOMY 3aKOHY cTpaHbl cTaThd 116.1 YrosioBHOrO KoZekca Poccuiickoinn @enepa-
nuu (ganee - YK P®), kotopoii npeycMaTpuBajiach yroJoBHasi OTBETCTBEHHOCTD 32 TO60OU AJIs JIUII,
paHee NpPUBJIEYEHHBIX K OTBETCTBEHHOCTH 3a aHAJIOTUYHOE aIMUHUCTPAaTUBHOE NIpaBOHApYILIEHUE.
Ocob6oro BcIJiecka MHTepeca AaHHbIM GakT He Bbi3BaJ1. OlHAKO 3a Bpo/ie 6bI OpAMHAPHBIM COOBITUEM
CKpbIBaeTCs BOINPOC, pellaeMbl, HO He pa3pelleHHbI OKOHYaTeJbHO B yroJ0BHOM npaBe Poccuun
y>Ke 6e3 MaJIoro /iBa JeCATUIEeTHUS.

Peub ujieT 06 yrosioBHOW HEOJHOKPATHOCTH KakK ¢popMe MHOKECTBEHHOCTHU NPECTYIJIEHUH.
Bonpoc A0CTaTOYHO XOpOLIO M3y4eH: MPOCTOe NepeyucIeHre MOCBALEeHHbIX eMy HCC/eJ0BaHUuU
3aliMeT He 0JHy CTpaHULy. HecMOTps Ha 3TO, MHTepeC K HEMY He NIpoMNaJaeT: Hay4yHas 3J1eKTPOHHas
6ubsiMoTeka elibrary.ru no cooTBeTCTBYOILEMY 3allpOCYy BblJAaeT HECKOJBKO COTEH pesieBaHTHbIX
nyo6JIMKaIyn.

OpHako BbICOKasi CTeleHb Pa3paboTaHHOCTH SIBJIEHUM HEOJJHOKPATHOCTH B YaCTHOCTHU U MHO-
»KECTBEHHOCTH B L1€JIOM He CBU/€TeJIbCTBYET O HAJIMYUHU KOHCOJIMAMPOBAHHOTrO NOAX0/1a K UX Ompe-
JleJleHrIo U kaaccudukauuu. [lokasatesnbHO, HanpuMmep, ucciegoBanue Araesa U. b., B koTopoM npu-
BeJleHbl He INPOTHBOIIOJIOKHBIE, HO pa3/iMYarliecss MHEHUs pALA HU3BECTHBIX OTeYeCTBEHHBIX
NpPaBOBE/IOB HACUET MHOKECTBEHHOCTU U MOBTOPHOCTH NpecTymn/ieHui [1, c. 43, 106].

061uM sIBJSETCSA NIOHUMaHUe TOro, YTO YTOJI0BHAsA HEOJHOKPATHOCTb COCTOUT B COBEPIIEHUU
NpeCcTyIJIEeHUS JIMLOM, paHee COBEPIUUBIIUM CXOXee JlessHHUE, 3a KOTOpOe COXPaHSATCS YroJ0BHO-
NpaBOBbIEe N0CJIe/CTBUS.

[Toxoxke, 4YTO JAHHBIN NOAXO0/ NPUHAT 32 OCHOBY 3aKOHO/aTeseM. Bo Bcex HOBbIX HOpMax C He-
O/IHOKPATHOCTbI0, BBE/JEHHBIX B YTOJIOBHBIN 3aKOH B [IOC/Ie/HEe IeCATUIeTHE, JaHHbIN KBaJTUPULIU-
PYIOIIUN NpPU3HAK CKOHCTPYMPOBAH KaK COBepllieHHWe HOBOrO NpPeCcTYIJIEHUS JIMLOM, UMELUM
CYyZAUMOCTb 3a TOX/AECTBEHHOE JIM00 aHaJIOTMYHOe 110 HallPaBJIeHHOCTH JiesiHUeE.

CraTbsa 16 «HeogHOKpAaTHOCTB NpecTyIJIEHUM» npocylecTBoBasa B 061ueit yactu YK P® ¢ mo-
MeHTa ero npuHAaTUA B 1996 1. u g0 koHua 2003 r., a 3aTeM Obljia U3 HEr0 MCKJIKYeHa? Mo BecbMa
CIOPHBIM OCHOBaHUAM [2, ¢. 180]. Ux cymHOCTh cBOAMJIACh, BO-IEPBBIX K TOMY, YTO OCYX/JeHHEe
3a JlesiHUs], COBeplIeHHble HEOJHOKPATHO, NPOTUBOPEYUT NpUHIHMNY non bis in idem, ycunuas
OTBETCTBEHHOCTb, 2 BO-BTOPbIX, UMeeTcs JyO6JupoBaHUe TaKoW GpopMbl NOBTOPHOCTU MpECTYIie-
HUH, KakK penuaus [2, c. 181; 3, c. 12; 4, c. 186].

@opMyIMpPOBaIMCh U UHbIE IPETEH3UH, HAIPUMEP, O HECTIPABE/JIMBOCTHU IPUMEHEHUS HOPMbI
C HEOJHOKPATHOCTBIO MIPH OCYKJeHUHU 3a IesTHUS, He OT/IMYarouiecs 60/1b1I0M 001 eCTBEHHOM onac-
HocThiO [5, c. 131].

HepocTtaTku cylecTBOBaBlled NMPaBOBOM KOHCTPYKLMH, BIIOJIHE NOAJAIOLIMECH KOPpPeKTHU-
POBKe U Tpebylol1e ee, J0BOJIbHO CUCTEMHO pacKpbIThl NpodeccopoM brrTko 0. U. [6, c. 24].

[IlpuMeyaTesibHO, UTO ymnpa3JHeHHWe pacCMaTpUBaeMOro MHCTUTYTa MPOU30ILIO HECMOTPS
Ha npusHaHue [loctanoBneHneM Koncrurynnonsoro Cyza Poccuu ot 19.03.2003 Ne 3-I13 He npoTuBO-
peyamiuMu (C OTAeJbHbBIMM OrOBOPKaMHM) OCHOBHOMY 3aKOHY COOTBETCTBYIOILMX HOPM 3aKOHa
yroJIoBHOIr0. B cy/le6HOM NOCTaHOBJIEHUM ObLIO YKa3aHO Ha BO3MOXHOCTb KOHKPETU3UPOBAThb
IpaBOBOE peryJMpoBaHue BONpoca.

1Tlo meny o npoBepKe KOHCTUTYLLMOHHOCTH cTaTbu 116.1 YrosioBHOro kogekca Poccuiickoit @efepaniiu B CBSI3U C
*aso60 rpaxkganku JI. @. CakoBoil: [Ioctad. Konctut. Cyna P® ot 08.04.2021 Ne 11-11 // OdunmanbHbIN HHTEPHET-
nopTaJ npaBoBoit uHbopManuu. http://publication.pravo.gov.ru/Document/View/00012021041200093 (naTa 06-
pawenus 03.01.2023).

2 @epepanbhbii 3akoH 0T 08.12.2003 N2 162-93 «O BHeCEHUM U3MEHEHU ! U JIOTIOJIHEHUH B YT0JI0BHBIHN KoJekc Poc-
cutickort ®enepanumn» // CobpaHue 3akoHoaaTesabcTBa PO. 07.04.2003. Ne 14. cT. 1302.

3«[lo meny o mpoBepKe KOHCTUTYIMOHHOCTH IOJIOXKeHUH YTo10BHOTO KoZiekca Poccuiickoit ®enepanyu, perjaMeH-
TUPYIOIIUX IPaBOBbIE [TOCAEACTBUSA CYAUMOCTH JIMLA, HEOAHOKPATHOCTU U PeLiU/IMBa IPECTYIJIEHUH, a TaKXKe MYHK-
ToB 1 - 8 [locTanoBieHus ['ocyjapcTBeHHON JlyMbl oT 26 Mas 2000 roga «06 06'bsiBJIEHUHM aMHUCTHH B CBA3M C 55-
setueM [lo6enn! B Bennkoit OTeyecTBeHHOU BoliHE 1941 - 1945 rofoB» B cBAA3U € 3a11pocoM OCTaHKHUHCKOI0 MEXMY-
HUITUNIAJIBHOTO (paliOHHOTO) cyAa roposa MOCKBBI U KaJiobaMH psijia rpaxaan» // CoGpaHue 3aKOHOJATEJbCTBA
P®. 07.04.2003. Ne 14. cT. 1302.
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IIpo61eMbl yro1I0BHOTO M IPOLECCyabHOT0 NpaBa
Kyaukoes O. B. Yeon08Hast Heo0HOKpamHocmb: ompuyaHue ompuyaHust

3akoHozaTe b ke B lekabpe 2003 roza Ha BoJIHe JiM6epain3al iy yroJ0BHOIO 3aKOHOAATe b-
CTBa pa3pelln KOMILJIEKC CBSI3aHHBIX C HEOJJHOKPATHOCTbIO NMPABOBBIX MP0O6GJIEM CaMbIM NPOCTHIM
NyTeM, B35IB U UCKJIIOUMB U3 ee YTOJIOBHOTO 3aKoHal.

CnycTs Bcero ceMb MecsilieB2/laHHast popMa MHOXKECTBEHHOCTH NPECTYIJIEHUN KaK Obl BEPHY-
Jack B 06mmyto yactb YK P®. B ctatbio 17 YK P® «CoBOKYyNmHOCTb NpeCcTyIJIeHU» Oblla BKJIOYEHA
dopMyMpoBKa-uckadeHue. U3 ee cMbicia ciefyeT, YTO OT/Ae/bHbIE CJIyYau COBOKYIIHOCTH B CJ1y-
yaax, IpeJyCMOTpeHHbIX cTaTbsAIMU Ocob6eHHOM YacTu YK P®, MoryT cocTaBasATb HEOJHOKPATHOCTb
(x0Ts 3TO C/10BO He Ha3biBaeTcs ). [loJ 3TH ciyyau ceityac MOAX0 ST TOJbKO AiBe cTaTbu YK PO - 154
1 180 (06 aToM fanee).

Kak TakoBO¥ HOPMBbI 0 HEOJHOKPATHOCTH B YTOJIOBHOM 3aKOHEe He 6b110. OJHAKO MOAXO0[, «HET
HOPMBbI — HET Npo6JieMbI» He cpaboTalJl.

Bpems nofTBepAMI0 3HaYeHUE U BOCTPEOOBAaHHOCTb HEOJHOKPATHOCTH, KOTOPYIO B pPAAJie CJIy-
yaeB 000WTH He NpejcTaBjseTcss BO3MOKHbIM. B Oco6eHHoi yactu YK P® ozHa 3a ogHOM Havaau
NOSIBJATBLCS HOPMBI C yTOJIOBHOM HEOJHOKPATHOCTBIO.

B utore no cocrosinvio Ha 01.01.2023 B YK P® umeeTcs 1eibiii psj, COCTaBOB C TAKUM IpPU3Ha-
koM. K HUM oTHOCcATCA:

e HaHeceHHe N060eB JIUIOM, UMEILIMM CyAUMOCTDb 3a MIPeCcTyIJIEHUe, COBEPILIEHHOE C IpUMe-
HeHWEeM Hacuiius (4acTb 2 ctaTbu 116.1);

* BCe MPEeCTYIJIEHUs TPOTUB M10JIOBOM HENPUKOCHOBEHHOCTH U M0JIOBOW CBOOO/IbI — B COOTBET-
CTBYMOLIMX MYHKTaX M yacTax crated 131 - 135 rnaBbl 18 HeOAHOKPATHOCTD BBe/leHA KaK KBaupu-
LUPYIOLIMN IPU3HAK;

e He3aKOHHOe ycbiHOBJIeHUE (cTaThs 154 YK PO);

e HelpaBOMEPHOE HCII0JIb30BaHUE CPeJCTB MH/AMBH/AyalU3al MU TOBApoOB, paboT, ycayr (Tpu
yacTu ctaTbu 180);

* MeJIKUM KOMMepYeCKUH MOAKYTI, KOTZa AeJUKBEHT CyJMM 3a COBepIleHUe NOA00HBIX KOPPYII-
LJUOHHBIX IPeCTyNJeHUH (4acTb 2 ctaTbu 204.2),

* IOBTOPHOE yIpaBJIeHUEe TPAHCIIOPTHBIMU CPEJCTBAMU B COCTOSIHUH ONbsiHEHUS (4acThb 2 CTa-
TbU 264.1);

e OIIACHble IOBTOPHbIE HAPYLUIEHHUSA NIPaBUJI JOPOXKHOTO JBHUXKEHUS BOAUTEJIEM, UMEKIIUM Cy-
JUMOCTb 33 aHaJIOTUYHOE NPeCcTyIJieHHe (4acTb 2 CTaTbU 264.2);

* IOBTOPHOE yIIpaBJeHHWe MEXaHUYeCKUM TPaHCIOPTHBIM CPeACTBOM JIMIOM, JIUIIEHHBIM Ta-
KOTO MpaBa (4acTb 2 cTaTbU 264.3);

* y4yacTHe B [leITeJIbHOCTH HexeJlaTeJIbHOW OpTraHU3aLMU CyAMMbIM 32 aHAaJIOTUYHOE NIPeCTyI-
JieHue Ju1oM (4actb 1 cratbu 284.1);

e MeJIKOe B3ITOYHUYECTBO [PU HAJIMYUU CYZMMOCTH 3a CBAI3aHHbIE CO B3ATOYHUYECTBOM IIpe-
ctymieHus (dacto 2 cT. 291.2 YK PO).

W3 Ha3BaHHBIX NPECTYNJIEHUH abCONIOTHOE OOJIBIIMHCTBO COCTABOB (MCKJ/IIOYEHHE — CTAaTbU
154 1 180 YK P®) 6b1111 BBeZleHbI B yro10BHBIN 3aKOH B 2012 - 2022 rojax.

B ycnoBusx orcytcTrBus B 061eit yactu YK PO HeofHOKPATHOCTH KaK KaTeropyuM CJI0KUJIach
CUTYyallUs, KorjJia o6liee MOHSATHeE sIBJIEHUS IPUXOJUTCS ONpeiesisiTh U3 KBaJTUPULUPYIOLIUX NPHU3HA-
KOB HOPM O KOHKPETHBIX IPeCTYIJIEHUX.

O6paiaeT BHUMaHUe TO, UYTO B MPUBEJEHHOM CIHCKe UMENTCS MPECTYIJIEHUS Pa3JUYHOU
CTENEHH TSHKECTH, TO €CTh JJaHHBIM KPUTEPUHN He SBJISIETCS ONpejessiolUM AJs YCTaHOBJIEHUSA
HEOJHOKPATHOCTH.

JlaBHo cymectBytomue ctatbd 154 1 180 YK P® cTousmo 661 KOHKpeTU3HPOBATh, MHA4Y€ BO3HHU-
KaeT JuieMMa: aAMUHUCTpaTuBHOe (cTaTbu 5.37 1 14.10 KoAIl P® cooTBETCTBEHHO) WJIU BCe Ke

1 ®enepanbubiit 3akoH oT 08.12.2003 Ne 162-P3 «O BHeCeHUM U3MEHEHUM U JIOMOJIHEHUHN B YTOJIOBHBIM KOJEKC
Poccuiickoit ®efepanuu» // Cobpanue 3akoHoaTenbcTBa P@. 15.12.2003. Ne 50. Ct. 4848.

2 QepepanbHblil 3akoH oT 21.07.2004 Ne 73-03 «O BHeceHMHM M3MeHEHUM B YTOJIOBHbIM KojeKkc Poccuiickoi
@enepanuun» // Cobpanue 3akoHoaaTeabcTBa PO. 26.07.2004. N2 30. Ct. 3091.
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yroJIOBHOE NIpeJUKaTHOe JesHUe HeoOXOAMMO [J YCTaHOBJIEHUs] NpPU3HAaKa HEOJHOKPATHOCTH
[7, c. 82; 8, c. 84; 9, c. 44]. Bonpoc A0CTOUH OT/E/JIbHOTO UCCIeIOBAaHUS U B paMKaX JJaHHOW CTaTbHU
JIlIb 0603Ha4YeH. UHTepec K HEMY NPOSIBJSIIOT MHOXKECTBO aBTOPOB, llepedyeHb Ny6JINKalLUi U hccie-
JloBaHUH BecbMa o61IMpeH. [IpruMedaTesbHO, YTO MPUMEHUTENbHO K cTaTbe 180 YK P® oaHo3Hau-
HOI'0 OTBEeTA HeT JlJaXke B «IIpeiMeTHOM» nocTaHoBJeHUHU [Inenyma BepxoBHoro Cyza Poccuul.

['naBHO¥M NpHUYMHOM BO3BpAllleHUS YTOJIOBHOM HEOJHOKPATHOCTH CTaJla HaCTOsATebHasA HE00-
XOJJUMOCTb YCUJIEHUS OXPaHUTEbHBIX CBOUCTB pafia HopM YK P®. [IpumMepsl 1o npecTyneHusaM JIUL
C OTKJIOHEHUEM CeKCyaIbHbIX IPeJNoYTeHU (nef0$uioB) sABJASOTCSI XapaKTePHBIMU.

Tak, B ctaThsix 131 1 132 YK PO noBblllleHHbIA pa3Mep HaKa3aHUU /1 TaAKUX JIUI — BIIOTb /0
JIULIeHUs1 cBO6O/Ibl MOXKU3HEHHO — MOT ObITh peajlu30BaH TOJIbKO Yepe3 BBeJleHHEe ClelUalbHbIX
HOPM (NyHKTBI «a» 4acTel NATHIX 3TUX CTaTel) 0 HEOAHOKPATHOCTU. B UX OTCyTCTBUE pUMeHeHNe
0011ell HOPMBI O pellu/MBe NPAKTUYECKHU HUYEro He pellaso 6bl B BOIPOCe O pa3Mepe HaKa3aHHU4,
OTpaHUYMBas JIULIb €ro HYXKHUH NpeJiesi, a CaMO HaKa3aHue 10 IIyHKTaM «6» yacTel 4eTBepThIX IaH-
HBIX CTaTeu (rAe uJeT peyb 0 MaJoJIETHUX NOTEePIEBUIMX) CYyLIeCTBEHHO 6oJiee MATKOe.

Be30THOCUTE/NIbHO JaHHOTO NMpUMepa cjleAyeT 00paTUTh BHUMaHHUE Ha OJHO 3aMeTHOE, YHU-
KaJIbHOE U 3HaYMMOoe CBOKWCTBO NPUPO/bI yTOJOBHOM NP0 JULHH.

TakoBas B 1,eji0M 6oJsiee NMpUBA3aHa K JJUYHOCTH JIMLA C YCTOMYMBBIM NPECTYNHBIM NOBeJe-
HUEM, 4YeM COOCTBEHHO K JessHUIO [10, c. 75]. PaKT NOBTOpeHUd AeTHUU KaK HeJb3s Jiyullle XapaKTe-
pU3yeT JIMYHOCTh YeJ0BEKa, YbU HecJy4yalHble MOCTYNKU MOKAa3bIBAIOT CKJIOHHOCTb K NPEeCTYIHOU
JleITeJIbHOCTH, HECMOTPS Ha paHee NPUHUMaBLIKECS MePbI YTOJIOBHON OTBETCTBEHHOCTH [6, C. 26].

WHble GopMBbI MHOXKECTBEHHOCTH NPECTYIJIEHUH TAKOBOTO BBIPAX)KEHHOTO CBOMCTBA HEe UMEIOT.

Temneps K BEIBOJAM.

B anpesibckoM nocraHoBseHMU KoHcTtutynuoHnHoro Cyzaa Poccuy, kacaronieMcsl 4acCTHOTO BO-
npoca — yroJIOBHbIX JleJ1 O TaK Ha3bIBA€EMOM OBITOBOM HACHJIMM, pacCMaTpUBaJICS BONPOC HEOLHO-
KpPaTHOCTH, a BepHee — ee HE0O60CHOBAHHOT'O OTCYTCTBUS TaM, Tie OHA TPeOyeTCs Mo AyXy 3aKOHa.

[IpaBuTesnbcTBO Poccuu, ucnosiHAs yKa3aHUe HAa3BaHHOTO Cy/ia, B35JI0OCb BOCIOJIHUTD BbISIB-
JIeHHbIY npo6es U B oKkTA6pe 2021 roga BHecso B ['ocygapcTBeHHyto Jlymy Poccun cooTBeTCTBYIO-
1M 3aKOHONPOEKT?, B KOTOPOM ObIJIO MPE/JIOKEHO pellleHHe YaCTHOT0 BONPOCa, HO He Bcel MpaBo-
BOU npo6sieMbl. OTYACTH MO3TOMY CTaJl HEyJMBHUTEJIEH OTPULIATeJbHbINA OT3bIB HA 3aKOHONPOEKT,
JAaHHBIA Apyroi BbIcuIed cyaeOHOW MHCcTaHUMel - BepxoBHbiM Cymom Poccuu, XoTs U nmedyasbHO,
YTO JIOBOJOB O HEOOXOJHMMOCTHU pa3peliuTh BONPOC KOMIIJIEKCHO B 3TOM OT3bIBE He UMeJoch3. Pe-
3yJIbTaTOM 3aKOHOTBOPUYECKOH MPOLeyphl CTAJI0 U3MeHeHMe B UoHe 2022 r. Ha3BaHUs cTaTbu 116.1
YK P® u fonosiHeHMe ee 4acTbO BTOPOU € IPU3HAKOM YTr0JIOBHOM HEOJHOKPATHOCTH.

fAcHBIM BO BCe 3TOM UCTOPUU CTAHOBUTCA TO, YTO NOCHELIHO UCKIOYEHHDBIN B CBOE BpeMs UH-
CTUTYT HEOJHOKPATHOCTHU CO BCe 04EBUJHOCTbIO TPeOYeT CBOEr0 «BOCCTAHOBJIEHHS B NpaBax», a
VIMEHHO MepeoCMbIC/IEHHUS, JOPAOOTKHU U BO3BpallleHUs B YTOJIOBHbIN 3aKOH B LleJIOM, a He pparMeH-
TapHOM BUJE.

KirroueBOUM BOpocC, KOHEYHO e — 3a4eM?

Kacaemo Oco6enHoit yacTu YK PO oTBeT ecTb ¥ OH 04EBU/IEH — 3TO YCUJIEHHE, KYMYJISAIMS 0Xpa-
HUTEJIbHBIX CBOMCTB COOTBETCTBYIOLIUX HOPM, a TaKXKe NPOTUBOJeMCTBUE YCTOSABIIEMYCS PECTYI-
HOMY [0BE/JJeHUI0 KOHKPETHOTO ikl (06 3TOM rOBOPUJIOCH BBIIIIE).

1 CM. nyHKT 15 IlocTaHoBsieHus [lnenyma BepxoBHoro Cyza P® oT 26.04.2007 Ne 14 «O nmpaKTHKe pacCMOTpPEHUSs
CyZAiaMH YTOJIOBHBIX JieJ1 0 HapyIIeHUH aBTOPCKUX, CMEXHbIX, U300peTaTe/bCKUX U MATEHTHBIX MPaB, a TAK)XKe 0 He-
3aKOHHOM HCII0JIb30BaHUHU TOBApHOro 3Haka» // Brosnerenb BepxoBHoro Cyza P®. Ne 7. 2007.

2 J1eKTPOHHBIH pecypc CucTeMa oGecriedeHNs1 3aKOHOJATeJIbHOH AiesiTesibHOCTH. https://sozd.duma.gov.ru/bill/536-8.
3 TaM e B cOCTaBe NaKeTa JOKyMEHTOB.

4‘®enepanbHblii 3aKkoH 0T 28.06.2022 Ne 203-®3 «O BHeceHUH U3MeHeHUH B cTaThbio 116.1 YrosoBHOTrO KoZjekca Poc-
cuiickoit ®enepanuu u ctatbio 20 YrosoBHO-MpoueccyasbHoOro koaekca Poccutickoit @epepaunu» // Odunuanb-
HbIH HWHTEpHeT-nopTas MpaBoBod wuHdopMmaumu http://pravo.gov.ru. 28.06.2022. HoMep omnyGJMKOBaHUA:
0001202206280030.
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IIpo61eMbl yro1I0BHOTO M IPOLECCyabHOT0 NpaBa
Kyaukoes O. B. Yeon08Hast Heo0HOKpamHocmb: ompuyaHue ompuyaHust

B npaBoBOi Hayke Ha 3TOT CYeT yKe JaBHO UMEJINCb apryMeHTHPOBaHHbIe NO3ULMU. BBUAY
TOTO, YTO OHU BO MHOT'OM HayaJIv BOILJIOLATbCSA B HOPMbI YT'OJIOBHOI'O 3aKOHA, NIOBTOPATh UX 3/1€Ch
HeT pe3oHa. CTOUT OTMETUTh, YTO BECbMa CUCTEMHO COOTBETCTBYIOLHE JJOBO/Ibl 6bLIH CHOPMYIUPO-
BaHbI IpodeccopoM boriko A. K. B 2006 . B cTaTbe «BepHUTE HeogHOKpAaTHOCTD» [3, c. 13]. HecMoTps
Ha npoulecTBye 17 ieT UX aKTyaJIbHOCTb BO MHOI'OM He yTpadeHa. CXxoKre MHeHH MOXXHO BCTPEeTUTh
U B 60Jiee COBpEMEHHbIX yOJIUKaALUAX.

B oTHomenun O61eit yactu YK PO ogHOo3Ha4HbIM OTBET CHOPMYIMPOBATh CI0KHEE, HO, TaK
WJIM UHayve, IPUJEeTCs.

ITOT MOMEHT HAaXOJUTCS B CBOEOOPA3HOU TEHU U MPUYMHHAs 06YCI0BJIEHHOCTb, KaK MMPaBUJIo,
HaXOJUTCS «3a KaZ[pOM» Pa3HOro poJia UCCeJ0BaHUH, IPUYEM KaK COBPEMEHHbIX, TaK U 60Jiee paH-
HUX (NpeACcTaBJISeTCs, YTO B COBETCKUM M paHHUM NIOCTCOBETCKUI NIepHUO/ibl HaJIM4YMe 061el HOpMbl
BOCIIPUHMMAJIOCh KaK JJAaHHOCTD U ee JleTepMUHaLUs 10pOOHO He pacKpblBalach).

Tem He MeHee, pa3pabOTKHU Ha 3TOT CYET He MPeKpallalTCcs, BONPOC BbI3bIBA€T UHTEPEC U Y
HOBOT0 N1OKOJIEHUS ITpaBoBeZioB [11, c. 41].

3akoHoOAaTe b IOCTENEHHO U TOYEYHO J00aBJ/isgeT B cTaTb OCOOEHHOW YacTH YyTOJI0BHOTO 3a-
KOHA HOPMBI C HEOJJHOKPATHOCTbI0 KOHKPETHOTO COZlEPXKaHHUS, TO €CThb C JleTalUu3UPOBAaHHOW NpU-
BSI3KOH K ollpe/ieJIeHHOMY BUJY IpeIUKAaTHBIX JlesHUM. boJiee 0606111eHHas GOpMyIMpOBKa KaTero-
pUM IpeAlIeCTBYOUUX MPECTYIVIEHUH ceryac colepKUTCS JIUIIb B YacTH 2 ctaTbu 116.1 YK PO.

[Ioka K0JIM4eCcTBO HOPM C HEOJHOKPATHOCTBIO HEe BeJIMKO, TAKOW NIOAX0/, yMeCTeH: Ha JaHHOM
3Tarne 3TO MPOIle, YeM bITAThCS BBIBECTU «UHTErpas» AJ1s ero 3aKkpernsieHus B O61iei 4acTu.

OfHaKo KOJIMYeCTBO HeU30eXHO NOTpebyeT nepexo/a B Ka4eCTBO. YMECTHO COC/IaThCA Ha IIPU-
BeJIeHHYI0 (XOTS M B HECKOJIbKO MHOM KOHTEKCTe) MPU3HaHHbIM MCCe[0BaTeJeM paccMaTpUBae-
Moro npaBoBoro ¢peHoMeHa B.I1. MasikoBbIM B KHUTe «[[0BTOPHOCTb NPeCTyIJIEHUI» IEHUHCKYIO LU~
TaTy «KTO GepeTcsl 3a YaCTHble BONPOCHI 6e3 NpeJBapUTeJbHOr0 pelleHUsl 06UIMX, TOT HEMUHYyEMO
OyZeT Ha KaXKJ,0M Iary 6ecco3HaTesIbHO /J151 cebs1 HaTbIKaThCs Ha 3TH 061LKe Bonpockl» [12, c. 16].

OyeBHUAHO, YTO MO Mepe pPoCTa YUCIa JeTHUM C pacCMaTpUBaeMbIM MPHU3HAKOM BbIPAabOTATh
«eIMHbIA 3HaMeHaTeJIb» BCe XKe IPUJeTCs.

JTo 6yJeT NpOTUBO/ENCTBOBAaTh KOHCTaTUPYyeMOMY NIpaBoBeZaMu [13, c. 46] pa3pbIBy CBs3U
Mexay 06uieit 1 Oco6eHHOM YacTsIMU YroJIOBHOTO 3aKoHal.

B acnekTe ucciesyeMou TeMbl TAaKOW pa3pblB OYEeBU/EH: peryJMpoBaHie HeOJAHOKPATHOCTH
B 11€JIOM NPOOesbHO, CKBO3HAsA perJaMeHTalusi KBaIMGUUUPYOIUX pUu3HakoB B O61eit u OcobeH-
HoH YacTsax YK P® otcytcTByeT. @opmynupoBka yactu 1 ctatbu 17 YK PO koppecnoHaupyeT Jullb
C yCTapeBIIUMU KOHCTpYKuusMU ctaTed 154 u 180 YK P®, nockosibKy persiaMeHTHUPYET TOJIBKO
Te CJy4yad, KOrZa HU 3a OJHO U3 NMPeCTYIJIEHUH, COCTABJSIOUIMX MHOXECTBEHHOCTD, JIML0 He ObLI0
OCYX/IEHO.

3akpensieHue B HopMax 061elt yactu YK PO kaTeropuy HeoJHOKpaTHOCTH NO3BOJIUT obecIie-
YUTb €JUHO0Opa3HOe NpaBONPUMEHEHHUE, /]a U CAMO KOHCTPYUpPOBaHMe HOBbIX HOPM OcobeHHOM ya-
CTH C TAKMM KBaJUPUUUPYIOIIMM IPU3HAKOM CTAHET NpPOlle — B psijie CAy4YaeB B AUCIO3UIMU A0CTa-
TOYHO Oy/ZleT BBeJleHHe OTChLJIOYHOT0 0003Ha4YeHUs «COBEePIIEHHOe HEOJHOKPATHO.

WnntoctpaTUBHO OyeT puBecTH MHeHUe MupouHuieHko /I.B. 0 ToM, 4To BO3BOJUMble KOH-
CTPYKL MY HEOJHOKPATHOCTH, He ABJISISICh B IOJIHOM CMbICJIE PEeLJUIMBOM, IPUMEHATCA KaK BCIOMO-
raTesjibHOE CpPeICTBO KPpUMHUHAIU3AL UK 6€3 KaKUX-JIM60 BHYTPEHHUX HOPMAaTUBHBIX TPAaBUJI TAKOT'0
VCII0JIb30BaHUs. EfMHCTBEHHBIM OCHOBAaHUEM UX IPUMEHEHMUS ABJSAOTCA Cyry60 ¢opMaibHBIN U CO-
nuanabHbIM KpuTepuu [10, c. 73].

[Ipu pa3apaboTKe 3aKOHONPOEKTA, OUEBU/IHO, IPUJETCS pa3peliaTb MHOTHE BONPOCHI, JiexKalliue
celyac B TeOpeTHYeCKOM miockocTh. Hanmpumep, MoxeT /M 06pa3oBbIBaThb HEOJHOKPATHOCTb
COYeTaHUe YMBIIJIEHHOTO U HEOCTOPOKHOTO NPEeCTYIJIEHUH — OTHIO/Ib He a6CTPaKTHbBIN BOMPOC B
YCI0BUSX COBPEMEHHOT0 Pa3BUTUSA YyTOJ0OBHOTO [IpaBa KakK OTPacJU U HayKH.

1 M3BecTHa, HanpuUMep, KOJIU3US MeXy cTaTbsAMHU 32 u 263.1 (vactsamu 3 u 4) YK PO. CorsiacHo HopMe O6uiei
YacCTH COy4yacTHe BO3MOXKHO TOJIBKO B YMBIIILJIEHHOM IIPeCTYIJIEHUH, TOT/1a KaK Ha3BaHHOH HopMo# Oco6eHHOH ya-
cTH GaKTHYeCKH NpeJycMaTPUBaETCs OTBETCTBEHHOCTD 3@ COy4acTHe B HEOCTOPOXKHOM JIesIHUH.
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Jns kBanudukanuu aessHus no cratbe 264.2 YK PO ceityac HeBaXkKHO, YMBILILJIEHHO WUJIM 10 He-
OCTOPOXXHOCTH COBEPILEHO BoiUTeNeM «prUHANIbHOE» (TPEThe MO CYETY) MPEBbIIIEHUE CKOPOCTH UJIH
COCTOSIJICSI Bble3/] HAa BCTPEYHYIO M0JI0CY JIMOO TpaMBaiHble MyTU. MOXKHO BCIOMHHUTD U MPO TO, YTO
OJIMH U TOT K€ COCTaB 3KO0JIOTUYECKOI0 NPecTyIlJieH!s: (HeOJHOKPATHOCTb, IPaB/a, TaM MOKa OTCYT-
CTBYeT) MOXeT ObITb KBaTUPULUPOBAH B 3aBUCUMOCTH OT 0OCTOATENBCTB JleJla KaK YMbIIIJIEHHOe
JIN60 KaK HeOCTOPOXKHOe IpecTymyieHWel. B u3BecTHo MoHOrpaduu aBTOPUTETHOrO KOJIJIEKTHBA
NpH3HAHHBIX UCCJeloBaTe el YroJ0BHOTO NpaBa NOAHUMAEeTCsA BOIIPOC O TOM, J0JKHA JIM 06pa3o-
BbIBATb PELIU/UB MOBTOPHOCTb HEOCTOPOXKHBIX MpecTymyieHut [14, c. 37].

A cripaBeIJIMBO JIM OTCYTCTBUE NIPABUJIa, O3BOJISAIOLIETO He YU THIBATD /11 yCTAaHOBJIEHUS He-
OZJHOKPATHOCTU CyJUMOCTb 3a NpecTyIlJIeHUe, COBEpPLIEHHOEe JIMLIOM B HECOBepPIIEHHOJIETHEM BO3-
pacte? [Ioka 3TOT BONPOC He HAXOAUT OTBETA.

WMeeTcd elle 0UH HEMaJOBaXXHbIH acleKT.

YrosioBHOMy NpaBy, KaK HU OJJHOU JIpyroi 0Tpaciu, Heo6X0JUMO H3b6eraTb COBpeMeHHOM TeH-
JIeHI[MY Ha HeoNpPaBJAaHHO MHOT'OCJIOBHOE U CJIOXKHOE KOHCTPYHPOBaHUEe HOPMZ, BbI3bIBaIOIIle€ HETO-
HUMaHHe UX CyTH3 HecllellMaJIMCTaMHU U NIepMaHeHTHO TPeOyIollee JieraJbHOro JIM60 JOKTPUHAJb-
HOI'0 TOJIKOBaHMSI.

[IpuMeyaTesbHO, HO HEe PaJlOCTHO TO, YTO NIPaBOBe/ bl ONIEPUPYIOT Tellepb TAKUM MOHATHEM KaK
MHTEerpaJbHbIA UHJEKC CJI0XKHOCTU 3aKOHOB [15, c. 7], oTMe4ass HU3KUH ypOBEHb BO3MOXXHOCTH HUX
BOCIIPUATHS.

Mexay TeM, IpOTUBOAEUCTBHE MPECTYNIHOCTU U MPeo/i0JieHHe NPaBOBOT0 HUTUIM3Ma CUJIOU
yrOJIOBHOT'0 3aKOHA COCTOUT, B UMCJIe IPOYEro, B SICHOM U KOHKPETHOM M3JIOKEHUM KakK 3alpelae-
MBbIX JIeIHUH, TaK U 0OLMX HOPM, BJMAOLMX Ha UX KBaJUPUKALUIO.

Henb3sa He cornacuTbcsl ¢ MHeHUeM npodeccopa CuTHUKOBOM A.W. 0 TOM, YTO IparMaTu3M TeK-
CTa YTrOJIOBHOTO 3aKOHA 3aKJ/II0YaeTCsl B CIOCOOHOCTH YTrOJIOBHO-NIPABOBBIX peINUCAaHUMN PeryJanpo-
BaTb 00LIeCTBEHHbIE OTHOILEHUS B HAlPaBJIeHUH, 3a/laHHOM 3aKOHOZATeJIeEM [JiSl JOCTMXKEeHUS PaK-
TUYECKU TMOJIe3HBbIX pe3ysbTaToB [16, c. 112]. [loxoauuBas «TpPaHCJAALUSA» YTrOJOBHO-NPABOBBIX
3anpeToB, HECOMHEHHO, MOXKeT IPEBEHTHUBHO BJIMATH Ha IPAaBOCO3HAHHUE TPaXK/aH.

Bo3MoxHO, noTpebyeTcsl ¥ NepecMOTp, KOHKPeTU3aL U UCI0JIb3yeMbIX B HayKe U 3aKOHe I0-
HATUHN.

Emwe B 1986 r. baxpax /I. H., AMXOTOMUYHO pa3/ie/IMB MHOKeCTBEHHOCTb MPECTYIJIEHUN Ha Co-
BOKYITHOCTb M PELIM/IUB, IPeAJI0KUJ BBeJleHHUe, Cpeid IPOYUX BU/I0B, KATETOPUHU OJHOOTPACIEBOT0O
oA4HOpPOAHOrO (0JHOOO'BEKTHOI0) peluAuBa (crenyaibHOro peyuanea) [17, c. 69].

TepMuH «clieniuasbHbIN peLiUMB» IPUMEHHUTENbHO K NPECTYIJIEHUSIM C yTOJIOBHOW NMpPE/IU-
nuei ucnosbdytoT Kyapssues B. H. [18, T. 1. C. 471], UBanuuH A. B. [19, T. 15. C. 377], a Tak>ke Apyrue
npaBoBe/ibl. Boob1ie cMbIci, cofiepKaHUe U 3HaYeHHe TEPMUHA «peliIMuB» 04eHb LUUPOKH, HO B yTO-
JIOBHOM 3aKOHE OH 3aKpeIl/IeH B HeONpaBJaHHO Ype3aHHOM 3HaUYeHHUU: HallpuMep, Ucc/ieloBaHue pe-
UJMBHOM NPECTYNMHOCTU HECOBEPIIEHHOJIETHUX C TOYKU 3pPEeHUsl HAyKH AONYCTUMO, TOTAA Kak
NYHKT «6» 4acTu 4 ctatbu 18 YK P® noBTOpHBIE NpecTynHble NPOSIBJIEHUSI HECOBEPIIEHHOJIETHUX
peLuMBOM He NPU3HaeT.

[IpepnaraeMble U3MeHEHUsI B HODMAaTUBHOM PeryJMpPOBaHUU MOTJIU Obl BBITJIA/ETh CJeAYIO-
MM 06Pa30M.

1 CMm. nyHKT 4 noctaHoBjaeHus1 [linenyma BepxoBHoro Cyza P® ot 18.10.2012 N2 21 «O mpuMeHeHUHU CyAaMu
3aKOHO/IaTeJbCTBA 06 OTBETCTBEHHOCTH 32 HapyIeHUs B 06/1aCTH OXpaHbl OKPY>Kalolel cpeibl ¥ MPHUPOJ0T0JIb30-
BaHus» // Bronnerens BepxoBHoro Cyza P®. Ne 12, 2012.

2'pomo3kue GOpMyJIMPOBKH AEHCTBYIOUIMX 3aKOHOB 3aTPY/AHAIOT UX BBINIOJHEHHE U TIOPOXKIAIOT HelOBEpHE

K HUM. HanimoHa/IbHBIN Hcciej0BaTe/IbCKUM YHUBEPCUTET Bhiciieil IKO/IbI 3KOHOMHUKH.
https://www.hse.ru/news/expertise/396493711.html (faTa obpamenus 04.01.2023).

3 KayecTBO 3aKOHO/IaTe/IbCTBA U NP06JIeMbl OPHUUYECKON TEXHUKU. MaTepHasibl ceMHUHApa, NPOBeeHHOT0
TF'ocymapcTtBenHol Jlymoi Poccuiickort @enepannu 15.10.2015
http://duma.gov.ru/media/files/mojSMpBAPyY1QWRYL60SREdIxgN6EcaP.pdf (raTa o6patenus 04.01.2023).
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Buyactu 1 ctatbu 17 YK PO yacTb npesiokeHNs, HAYUHAOLLYOCS CO CJI0B «..., 32 UCKJII0UeHHEM
c/ly4aeB, KOrja...» He06X0JMMO UCK/IYUTh, IOCTABUB TOUKY.

Lleniecoo6pa3Ho BBecTH cTaThbio 18.1 «HeoHOKPATHOCTb NPECTYIJIEHUI», COZepKaLLyI0 YaCcTH
CelyI0ILero CoJep>KxaHus:

«1. HeogHOKpaTHOCTBIO NpeCcTyn/IeHUH (YroJI0BHOM HEOJHOKPATHOCTBIO) IPU3HAETCS COBep-
IlIeHHe YMBILJIEHHOT0 JINO0 HEOCTOPOXKHOTO PECTYIIJIEHUS JIMLIOM, UMEIOLUM CyIUMOCTDb 3a paHee
COBeplIeHHOe NIpeCcTyIJIeHHe aHaJIOTMYHON HallpaBJIeHHOCTH.

2. HeogHOKpaTHOCTb NMPECTYNJIEHUH MOXKET ObITh YCTaHOBJIEHA B cTaThbX Oco6eHHON YacTH
HacTtosuiero Kopekca B kayecTBe NpU3HaKa COOTBETCTBYIOILEr0 NPECTYIJIEHUs. B MHBIX cy4yasax He-
OJTHOKPATHOCTb MPECTYIJIEHUH SBJSETCS 06CTOATENbCTBOM, OTSMYAIOLUMM HaKa3aHUe».

BBesieHMe NOHATHA «aHAJOTMYHOM HallpaBJeHHOCTU» OyeT 03HayaThb NOsIBJEHUE ellle OJHON
OLIEHOYHOM KaTeropuu (TakoBbIX B yTOJIOBHOM IIpaBe JJOCTaTOYHO MHOT'0, OHU JI0BOJIBHO Pa3HOIIa-
HOBBI U 06€ecleynBaloT rM6KOCTb IPaBONPUMEHEHU) [/l TeX CJydaeB, KOrJja HeOJJHOKPAaTHOCTb He
VHTerprupoBaHa B HopMbl OcobeHHoM yacTu YK PO.

[lepeyeHb 06CTOATENBCTB, OTAMYaKOLUMX HaKa3aHWe, COOTBETCTBEHHO AONOJHUTCA. B yactu 1
cratbu 63 YK PO noTpebyeTcs BBeJleHHe NTyHKTa a.1 «HEOJHOKPATHOCTb NPECTYIJIEHUI».

CraTtbu 154 1 180 YK PO ciienyeT nepeBecTH B pa3psiJy HOPM C a/IMUHUCTPATUBHOM NpeoauLIueH,
BBe/Is K HUM COOTBETCTBYIOLIMEe NPUMeyaHus (KaK Y OCTa/IbHbIX TAKUX HOPM B YTOJIOBHOM 3aKOHE).

EcTecTBeHHO, UTO BblllleyKa3aHHbIEe NIpeJJI0KeHH I HeOeCCIIOPHBI.

B 3aBepleHue ciaefyeT 3aMeTUTh, YTO B COBPEMEHHOM yrOJIOBHOM NMOJUTHUKE 3aMeTHBIMU U
NPUBBIYHBIMHU CTAHOBSITCS BbIHYK/|eHHblE peBEPCHUBHBIE LIUKJIBI.

HbiHelIHee yrosi0BHOE 3aKOHOJATEe/NbCTBO (M He TOJIbKO OHO) 3HAeT MPUMepPhI, KOT/Aa UCKJI0-
YeHHbIe 110 KAKUM-TO CUIOMUHYTHBIM COOOpaXKeHHSIM, HO BOCTpe6OBaHHbIE U XOPOILI0 U3BECTHbIE UH-
CTUTYTbl U HOPMbI BHOBb 3aHUMAIOT 3aCJy>KeHHOe MeCTO. Tak 6blJI0 C YyroJ0BHO-HaKa3yeMoU KieBe-
TOU, a/MMHUCTPATUBHOU IPEOAULUEN U, XOUETCS HaZlesIThCS, Oy IeT C YTOJIOBHOM HEOAHOKPATHOCTBIO.
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