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BBegenue. B ycioBusx 1iudpoBoit TpaHchopmauy ny6JaUYHON BJIACTH 06J1aCTh peasivi3aliu U36upa-
TeJIbHBIX NpaB NpHOOpeTaeT HOBOe MPAaBOBOe M3MepeHHe, Tpebylollee KOHCTUTYLMOHHO-IPAaBOBOIO
nepeocMblcaeHus1. [JJUCTaHIIMOHHOE 3JIEKTPOHHOE T0JI0COBaHNEe CTAHOBUTCSA NpaBoBoi ¢popMoii peannsa-
IJMY aKTUBHOTO U36UpaTeJbHOrO [paBa, Ipy 3TOM ero 1puuiecKkas NpUpoJa U OMYCTUMOCTb J0JIKHbI
OLIEHUBATbHCS C TOYKHU 3pEeHHUs] COOTBETCTBUS 06Aa30BbIM KOHCTUTYLHOHHBIM HpUHUIUNAM. Pacuivpenue
IMQPOBLIX MEXAaHU3MOB BOJIEU3bSBJIEHUS TPaXKJaH BJIe4eT HEOOXOJUMOCTb CTPOrOro HOPMAaTHBHOTO
3aKpenJieHus rapaHTHI cBO6GO/bl, paBEHCTBA U TallHbI FOJIOCOBAHUS.

Ilenb. KOHCTUTYIMOHHO-NIPABOBOM aHaIU3 JUCTAHLMOHHOTO 3JIEKTPOHHOTI'O I'0JIOCOBAaHUSA KaK GpOpMbl
peasv3alUy aKTUBHOI'O M30MPaTEJbHOTO NpaBa B YCJAOBUSAX MaclITabHOH 1udpoBoil TpaHchopMaruu
ny6JIMYHON BJIACTH.

MaTepuasibl U MeTOAbL. O6'beKTOM UCC/IeL0BAHUS BBICTYNAOT IPAaBOBbIe 0C/IeICTBUS BHEIPEHUSI 3J1€K-
TPOHHBIX GOPM BOJIEU3BSIBIEHUS, & TAKKE UX COOTBETCTBHUE OCHOBOIO/IATAl0IMM NPHUHIUIIAM JeMOKpa-
TUYECKOro U36MpaTebHOrO Npoliecca. B kauecTBe OCHOBHBIX UICTOYHHUKOB MCII0JIb30BaHbl HOPMAaTHBHO-
npaBoBble akThl Poccuiickoit @enepanuu, npaBoBbie No3unuu KonctrutyunonHoro Cysa P®, 3apy6exHas
cyle6Has npakTHKa (B yacTHOCTH, nipeliefieHT BVerfG 2009 r.), a Tak>ke Hay4YHble TPY/bl OT€YeCTBEHHBIX
Y 3apy6exKHbIX UCCIeloBaTe Iel, MOCBsIeHHbIe BOMTPOocaM UGPOBU3AIUU MyOJUIYHOU BJIACTH U U36Upa-
TeJIbHBIX IpoLefyp. MeTo0/10TMYeCcKyI0 OCHOBY COCTAaBUJIU CPAaBHUTEbHO-IIPABOBOH, popMaibHO-I0pU-
JHUYECKUH, JIOTUKO-CUCTEMHBIN U UHCTUTYLIMOHAJbHBIA METO/IbI.

PesysbTaThl. B X0/1e aHa/iM3a 3aABJIEHHON TeMbl YCTAHOBJIEHO, YTO JeHCTBYIOLlee 3aKOHOAATENbCTBO
B 00J1aCTH AUCTAHLHOHHOTO 3JIEKTPOHHOTO TOJI0COBAHUS HOCUT $parMeHTapHBIN XapakTep, He obecIe-
YMBaeT JOCTAaTOYHOr'0 yPOBHSI PABOBOM 3al[UThI TPak/JaH, ONpeeJeHHOCTH, IPO3pPayHOCTU U Mpolie-
JypHBIX rapaHTuil. B cTaTbe 060CHOBaHA HEO6XOAMMOCTb KOMIIJIEKCHOM IPaBOBOM U OpraHU3allMOHHOHN
MO/JlepHM3al M1 U36MpaTebHOT0 3aKOHOaTeIbCTBA C 11eJIbI0 COrJIACOBAHUS MHHOBALMOHHBIX TEXHOJIO0-
ruii ¢ pyHAaMeHTalbHbIMU KOHCTUTYILUOHHBIMU IPUHLUIIAMU. /IUCTaHI[MOHHOE 3JIEKTPOHHOE I'0JI0COBa-
HUe paccMaTpUBaeTCsl KaK BaXKHbI U HEOOXOJAUMBIH, HO PUCKOBAHHbIM MHCTPYMEHT 3JIEKTOPaIbHOU
MO/JlepHU3aL UM, peasn3alus KOTOPOro TpebyeT UHCTUTYLIMOHAIbHON CHCTEMHOCTH, HOPMAaTUBHOM 4eT-
KOCTH U BbICOKOTO YPOBHSI LIUPPOBOM JOCTOBEPHOCTH.

BbiBoAbl. B ycnoBusax nudpoBoit TpaHchopManuu ny6aMYHON BJACTU JUCTAHLILOHHOE 3JIEKTPOHHOE TOo-
JIOCOBaHMe NpeJiCTaBJisieT CO60M He TOJIBKO TeXHOJI0MMYeCKoe HOBIIECTBO, HO U MHCTUTYLMOHA/IbHbBIH Bbl-
30B, TPeOyOLIMH CUCTEMHOT0 KOHCTUTYLIMOHHO-IPAaBOBOI'0 OCMBICJIEHHSI.

© letposa C. B, 2025

*B laHHOM pasgeJie onyGJMKOBAHbI CTAaThH, HAIMCAHHbIE aBTOPAaMH B paMKaX COBMECTHOT'O TEMAaTHY€eCKOI'0 ITPo-
€KTa C HayYHbIMH KypHaJaMu: «KypHas NOJIUTHYeCKUX UCCIef0BaHui» U «['ocyJlapCTBeHHOe U MyHULIMIIAJIbHOE
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Digitalization of the electoral process: prospects and risks
Petrova S. V. Constitutional and legal challenges of electoral digitalization: remote electronic voting in the focus of law

JasnbHelllee pa3BUTHE UHCTUTYTA 3JIEKTPOHHOTO '0JIOCOBAHUSA J0JIXKHO OCHOBBIBAaThCSl HA KOHCTUTYLIMOH-
HOU Mo/ieJik BbI6OPOB, OPUEHTUPOBAHHOM Ha o6ecreyeHUe My6JIUIHOTO I0BepHs, OPUANUECKOU TpecKasy-
€MOCTH U NPaBOBOM OTBETCTBEHHOCTU. KoHIleNTya/IbHBIN NOAX0/ K U(pOBU3aLMU BEIGOPOB TPeGyeT Co-
IJIaCOBAaHUS TEXHOJIOTUUECKUX pelleHUuH ¢ pyHJaMeHTaJbHbIMHA KOHCTUTYLMOHHBIMU NPUHLUNAMHY, YTO
npeArnoJiaraeT He 3allpeT, a HOPMATUBHYIO UHTErpalyio MHHOBaLMi B paMKU IPaBOBOTO [OCYapcTBa.
Kalouyeswvle c/i08a: [UcTaHIIMOHHOE 3JIEKTPOHHOE I'0JIOCOBaHHMe, U36UpaTebHOE NMpaBo, udpoBU3aLUs,
KOHCTHUTYLIMOHHbIE TPUHLIUIBI, TallHA roJIoCOBaHUsl, CB060/A BOJIEU3bsIBJIEHUS, pABEHCTBO KaH/UAATOB,
IpaBoBas ONpeJe/leHHOCTb, JIETUTUMHOCTb BbIOOPOB, U36HpaTe/bHas WHXXeHepus, LUuppoBas JeMOKpa-
THs, IMPPOBOE HEPABEHCTBO, HOPMATUBHOE PErYJIUpPOBaHUE
Jlna yumupoeanus: lletposa C. B. KOHCTUTYLIMOHHO-TTPABOBbIE BBI30BBI LU POBU3ANUN U36UPATETBHOTO ITPO-

1ecca: IUCTAaHI[MOHHOE 3JIEKTPOHHOE roJiocoBaHue B pokyce npasa // CeBepo-KaBKa3cKuil OPUANYECKUN BECTHUK.
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Abstract

Introduction. In the context of the digital transformation of public power, the field of exercising electoral
rights is acquiring a new legal dimension that requires a constitutional and legal rethink. Remote electronic
voting is becoming a legal form of exercising active suffrage, while its legal nature and permissibility should
be assessed in terms of compliance with basic constitutional principles. The expansion of digital mecha-
nisms for the expression of citizens' will entails the need for strict regulatory enforcement of guarantees of
freedom, equality and secrecy of voting.
Purpose. Constitutional and legal analysis of remote electronic voting as a form of implementation of active
suffrage in the context of a large-scale digital transformation of public power.
Materials and methods. The object of the study is the legal consequences of the introduction of electronic
forms of expression of will, as well as their compliance with the fundamental principles of the democratic
electoral process. The main sources used are the normative legal acts of the Russian Federation, the legal
positions of the Constitutional Court of the Russian Federation, foreign judicial practice (in particular, the
precedent of the BVerfG in 2009), as well as the scientific works of domestic and foreign researchers de-
voted to the digitalization of public power and electoral procedures. The methodological basis consists of
comparative legal, formal legal, logical-systemic and institutional methods.
Results. During the analysis of the stated topic, it was found that the current legislation in the field of re-
mote electronic voting is fragmented, does not provide a sufficient level of legal protection of citizens, cer-
tainty, transparency and procedural guarantees. The article substantiates the need for a comprehensive
legal and organizational modernization of electoral legislation in order to harmonize innovative technolo-
gies with fundamental constitutional principles. Remote electronic voting is considered as an important
and necessary, but risky instrument of electoral modernization, the implementation of which requires in-
stitutional consistency, regulatory clarity and a high level of digital reliability.
Conclusions. In the context of the digital transformation of public power, remote electronic voting is not
only a technological innovation, but also an institutional challenge that requires a systematic constitutional
and legal understanding. Further development of the institution of electronic voting should be based on the
constitutional model of elections, focused on ensuring public trust, legal predictability and legal responsi-
bility. The conceptual approach to digitalization of elections requires the coordination of technological so-
lutions with fundamental constitutional principles, which implies not a ban, but the normative integration
of innovations into the framework of the rule of law.

Keywords: remote electronic voting, electoral law, digitalization, constitutional principles, secrecy of voting,

freedom of expression, equality of candidates, legal certainty, legitimacy of elections, electoral engineering,

digital democracy, digital inequality, regulatory regulation
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IudpoBusanusa u3GupaTe/bHOIO NPOIecca: NepcneKTUBbI U PUCKU
Ilemposa C. B. KoHcmumyyuoHHO-npagosble 8613086l YuPposu3ayuu uzbupamenbHozo hpoyecca...

BBeaenue

B nocnenHee BpeMs TeMa IUPPOBHU3ALUY U BHEJAPEHNUS] MHHOBALMOHHBIX MHPOPMAI[MOHHbBIX TEXHO-
JIOTUH BO BCe chephl }KU3HU 0011[eCTBA CTajla OJHUM U3 OCHOBHBIX TPEH/IOB UCCIeJOBAaHUS U 06CYKIeHuUs
Ha Bcex ¢popyMax, KoHQepeHIUAX U CpeA NMpPeCcTaBUTEed 3KCIIepTHOTr0 coobiecTBa Poccuiickoit dene-
pauuu. [uia fedcTBYOLUIMX MOJUTHKOB BONPOC LUGPOBU3ALMUU HAXOAUTCA B NMPAKTUYECKOW IJIOCKOCTH,
B KOTOPOU MPUXOAUTCS CYLeCTBOBATh, HA KOTOPYI0 HEO6X0JUMO eXeJJHEBHO pearupoBathb. [JJisg HAay4YHOro
€006111ecTBa — 3TO BONPOC GYHKIIMOHUPOBAHHUS MOJUTHYECKUX MPOLECCOB U OT/ebHbBIX UX HAlPaBJeHUN
(HampuMep, U36UpaTeNbHBIX NMPOLECCOB — «LUPPOBON y4aCTOK», «3J€KTPOHHAsA AEeMOKpaTHUs» U T.IL.).
U 31ech KJII0YEBOU CJI0KHOCTBIO SIBJISIETCS HAXOXK/JeHHe ONTUMAJbHOTO COYeTaHUs TPAAUIMOHHbBIX JEMO-
KpaTUYeCKUX UHCTUTYTOB U UCIO0JIb30BaHUSI L[IUPPOBBIX TEXHOJIOTUI B NPOCTPAHCTBE MyOGJIUYHON MOJH-
TUKHU [1, c. 173-176; 2, ¢. 192-196].

B ycioBusx nudpoBoit TpaHchopMalmyd nyoJMYHON BJIACTU 06J1aCTh peaan3alii M30upaTebHbIX
npaB NMpUOGpeTaeT HOBOE MPABOBOe U3MepeHHe, Tpebyolllee KOHCTUTYIMOHHO-IIPABOBOTO IEPEOCMBICIIE-
HU. [JJUCTaHIIMOHHOE 3/JIEKTPOHHOE rojiocoBaHue (gasee — [I91) craHoBUTCs NpaBoBOK popMOI peasn3aLviu
aKTUBHOT0 U30UpaTeJbHOr0 PaBa, IPYU 3TOM €ero pUAUYecKas MpUpoAa U JONyCTUMOCTD J0J/LKHBI OL|eHU-
BaTbCs C TOYKHU 3pPEHUs] COOTBETCTBUS 6a30BbIM KOHCTUTYLMOHHBIM MpUHIMNAM. PacuiupeHue nudpoBbIx
MeXaHHU3MOB BOJIEU3'bsIBJIEHHUS IPAXKJAH BJleyeT HE06X0AUMOCTb CTPOroro HOpMaTUBHOTO 3aKpeIlIeHus ra-
paHTUI CBO60/bl, paBEHCTBA U TalHbI [0JI0COBAaHUS. BO3HMKAIOT 060CHOBaHHbIe IPABOBbIE PUCKH, CBSI3aHHbIE
C HeJIOCTaTOYHOM OIpe/ieJIeHHOCThIO IPAaBOBOT'0 pPeryJjIMpoBaHMUs, OrpaHUYeHHeM JOCTyNa K U36UpaTeIbHOU
MHQPACTPYKTYpeE, a TakKe BO3MOXKHOCTBIO HApYyIlIeHHs NpUHLMIA PaBHOMpPaBUs KaHAUAATOB. B ycioBusx
JercTBUs noJioxkeHuH cT. 3 ¥ 32 KoHctutynuu PO TpebyeTcss cCMCTEMHBIA U KOMILJIEKCHBIN MOAX0/ K IIPaBo-
BoMy peryJinpoBaHuo [I3T. [IpeacTaBisieTcs 060CHOBAaHHBIM IPOBE/IeHNE KOHCTUTYLIMOHHO-IPAaBOBOTO aHa-
JIM3a J0MyCTHMOCTHU U [IpesiesIoB BHEAPEHUS 3JIEKTPOHHOTO I0JI0COBaHUS B U30UpaTebHBIN nporiecc.

0630p Hay4YHOI1 TUTepaTyphbl

CoBpeMeHHas Hay4yHas JiMTepaTypa JeMOHCTPUPYeT Bo3pacTaHUe UHTepeca K BonpocaM LudpoBu-
3alMU U36HUpaTebHbIX IPOLIECCOB U, B YACTHOCTH, K IPABOBbIM aclleKTaM JUCTAHLMOHHOTO 3JIEKTPOHHOTO
roJjiocoBaHusl. MccienoBaTenu cxoAaTcst BO MHEHUH, YTO [IMGPOBU3aLMs BEIGOPOB ABJISETCS He IPOCTO TeX-
HUYECKHUM 3TaloM pa3BUTHUS 3J1eKTOPAJbHOM CHUCTeMBI, a IpeACTaBsieT cCO60M cepbe3HbId MHCTUTYIHUO-
HaJ/IbHbIY BbI30OB, TpeOYIOLHI TepeocMbIC/IeHNs1 6a30BbIX KOHCTUTYIIMOHHO-IIPABOBBIX IPUHIUIIOB.

Tak, A. PUIMnnoB NoJ4epKUBAET, UTO COBpeMeHHas PUCIPYJeHIUs A,0/KHA YIUThIBATD HE TOJIBKO
TPaAULMOHHBIE MOAXO0/IbI, HO U IJI0GaJbHbIE CABUTH, 06YCI0BIEHHbIE pa3BUTHEM I[MPPOBOro YK/IaZa, YTO
BJIeYeT 3a c0601 HE06X0AUMOCTD I1epPe0CMbIC/IeHUsI HOPMATUBHBIX OCHOB NYGJWYHON BJIACTH U JleMOKpa-
THUYECKOTr0 BOJIEU3bsABAeHUS [3]. ITY Mo3uLUIo pa3jessieT U yueHslil M. B. UibnueBa, oTMeyas, 4To Mac-
mrabHas nudpoBu3anus TpaHCPOPMHUPYET He TOJBKO GOpPMbI B3aUMOJENUCTBUS TPAXK/IAH C TOCYAaPCTBOM,
HO U caMy CTPYKTYpy Ny6JUYHON BJIACTH, JeJias ee 60Jsiee CeTeBOM U MHTEPAKTUBHOM [4].

[IudpoBuszauus, kak ykasbiBaeT 0. A. fcTpe6oB, - 9T0 HeoT'beMJeMasi YaCTh LUBUIU3ALHOHHOTO
CKayKa, OXBaThIBawoIas Bce cdepsl, BKIOYAs BbIGOPSHI, I'Zle Ha MEePBBIH MJ1aH BBIXOAST BOIPOCHI IPaBOBOM
OTIpe/ie/IeHHOCTH, TPAaHCIAapeHTHOCTH U JIETUTUMHOCTH npoueayp [5]. B KoHTeKcTe mpaBoBOro peryJjanpo-
BaHUA JlaHHbIX NponeccoB C. A. CTenaHsiH aKLleHTUPYeT BHUMaHUe Ha HE06X0MMOCTHU COOTBETCTBHUS HO-
BbIX GOPM BOJIEN3bSABJIEHHUS OCHOBOIOJIAral0IMM KOHCTUTYLIHOHHBIM IPUHIIMIIAM, TAKKM KaK PaBEHCTBO,
TalHa roJI0COBaHUs U JI0OBEpUE K pe3y/ibTaTaM [6-7].

Ocob6y1o0 06eCIOKOEHHOCTb BbI3bIBAeT MpobJseMa cooTBeTcTBUs JII' nprUHIIUMNY CBOGOAbI BbIGOPOB.
UccnepoBarteny, Bkiwoyas A. A. JlapuueBa u B. A. PxxaHoBckoro, o6pauialoT BHUMaHUe Ha yTPaTy UHCTUTY-
LMOHAJIbHBIX TapaHTUH JOOPOBOJBHOCTH I'0JIOCOBaHUS B HEKOHTPOJMPYEMOM cpe/ie, a TaKKe Ha PUCKU
HapylleH!s TallHbI roJIocoBaHUs U LMPpoBOro HepaBeHCTBa [8]. B ropunyeckoil HayKe CyLeCTBYeT KOH-
CEHCYC B TOM, YTO paBoBasi KOHCTpykLus [I3I' B Poccuu noka octaeTtcss ¢pparMeHTapHON U HELOCTATOYHO
JleTaJIU3UPOBAHHOM, YTO CHUKaeT YPOBEHb I0PHUANYECKOH ONpesie/IeHHOCTH U npeJickadyeMocTH [9-10].

AKTyaJIbHOCTb CUCTEMHOI0 NOAX0/a K peOpPMHUPOBAaHUI0 HOPMATHUBHO-IPAaBOBOU 6a3bl MOJYEPKU-
BaeTcs U. A. BpuKy/JIbCKHUM, KOTOPBIN YKa3biBaeT Ha HEOOXOJUMOCTb BHeJpEHUsI TPABOBbIX CTAaH/AApTOB,
aJlaliTUPOBAaHHBIX K clienudrke 1udpoBoit cpesbl, BKIOYAsk MeXaHU3MbI IUPPOBOTo HAGIIOAEHHUS, U/IEH-
TUUKaLUU 3bupaTeell U BepudrKaL My pe3ybTaTOB rojocoBaHuda [11].

0630p Hay4YHbIX MO3UIMH CBUAETEJNBLCTBYET 0 POPMHUPOBAHUU B POCCUNCKOH U 3apyOeXKHONW HAyIHOH
JIUTepaType KPUTUUECKOTO U OJHOBPEMEHHO KOHCTPYKTUBHOI0 AucKypca Bokpyr J3T kak peHomeHa niud-
poBoH AeMokpaTHu. Ha moBecTKe AHSI CTOUT 3a/aya MOMCKA NPABOBOTO 6ajlaHca MeXAYy UHHOBALUSAMU
Y COOJII0IEHHEM OCHOB KOHCTUTYLIMOHHOTO CTPOS1, B paMKax Kotoporo /I3 1o/KHO pa3BUBaThCA Kak Je-
MOKpaTHYeCKU JIEFTUTUMHAS U TEXHOJIOTMYEeCKU 6e3onacHas popma peanusalnuu U36UpaTebHbIX IPaB.
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MaTepuaJ/ibl U METOABI

B ocHOBe HaCTOSILEro UCCe0BaHUS 3a/10’)KeH KOMILJIEKC HayYHbIX MEeTO/I0B, 06eCledynBaIIUX CH-
CTeMHBIH U BCeCTOPOHHUH npaBoBoil aHanu3 I3 kak ¢opMbl peasdsalid aKTUBHOI0 U36UPATENbHOTO
npaBa rpaxkjaHaMu. MetojoJsiorudyeckas 6asa BKJIIOYAeT B cebs: CpaBHUTEIbHO-IIPAaBOBOM, popMasbHO-
I0OpUAUYECKUH, JTOTUKO-CUCTEMHBIN U MHCTUTYLHUOHAJbHbBIN METO/bI, KX/ bl U3 KOTOPBIX OblJI IPUMEHEH
Ha OT/leJIbHBIX 3Tanax paboThl.

Ha mepBoHauya/sibHOM 3Tamne GbLI HCIOJIb30BaH (GOpPMaTbHO-IOPUINYECKUM MEeTO/I, TO3BOJIMBIIHM
MpoaHaJU3HUPOBATh JIEHCTBYIOlee 3aKOHOAATENBLCTBO Poccuiickoil @enepanuy, Bkaodas PeepaibHbIi
3ak0H 0T 12.06.2002 N2 67 «O6 0CHOBHBIX rapaHTHUsX U36HpaTeJbHbIX NIPAB U MpaBa Ha yyacTue B pede-
peHayMe rpaxzgaH Poccuiickoit ®efepanuu», crienialbHble 3aKOHbBI 0 BbIOOPAX, a TaKXKe HOPMaTHUBHbIE
akTbl lleHTpasbHON U36UpaTebHOM KOMUCCHU. B paMKax aToro nozxo/a 6blja ocyllecTBIeHa CUCTeMATH-
3alMs IPaBOBBIX HOPM, onpejenstouux nopagok 30, ¢ uenpio BbisBAeHUS Npo6esoB, IPOTUBOPEYHH U
Heollpe/leJIeHHOCTeH.

Jasnee npuMeHsJICS CPAaBHUTEIBHO-IPABOBOM METO/, C IOMOLIbI0 KOTOPOI'O UCC/Ie,0BAaHO 3aKOHOa-
TeJIbHOEe peryJupoBaHHUe 3JeKTPOHHOTO0 TOJIOCOBAHUSI B 3apyOexHbIX cTpaHaxX (JcTtoHus, ['epMmaHus,
@pannus, CIIA u ap.). CpaBHeHHE TPABOBBIX MO/iesIeH OCYIeCTBJISAIOCH 110 CIeAYIOUMM TapaMeTpaM: UH-
CTUTYLMOHAJIbHbIE TAPAHTUH TPAHCIAPEHTHOCTH, MEXaHU3MbI [UPPOBOHN UAEHTUUKALIMH, TPOLIeAYPHbIE
$bopMbI TPAaBOBOr0 KOHTPOJIs1, 06ecredeHre TalHbl F0JI0COBAHUS M PaBEeHCTBA U36UpaTe/bHbIX IPaB.

JlorMKo-cHCTEMHBIM MeTO/, UCII0JIb30BaJICS Ha 3Talle MHTepIlpeTalliy IPaBOBbIX HOPM U UX COOTHe-
ceHUs ¢ 6a30BbIMHU KOHCTUTYIMOHHBIMH NMPUHIMIIAMU — CBOGO/JOU BbIGOPOB, paBEHCTBOM KaH/UJATOB,
TalHOM roJIocOBaHUs U NPaBOBOM oOINpeseseHHOCTbI0. Ha ocHOBe 3TOro noaxoja 6bl1M MOCTPOEHBL apry-
MEHTbI OTHOCUTEJIbHO HEKOHCTUTYLIMOHHOCTH TeKYIllel pelakLiuU 0T eJbHbIX HOPM, peryaupyomux /13T,
a TakXKe MpeJIoXKeHbl KOHIIENTYalbHble HalpaBJieHUs1 pepopMbI IPABOBOTO PEryJINPOBAHUS.

WHCTUTYMOHANBHBIN MeTO/, MPUMEHSJICA AJ151 aHAIM3a TpaHcpopMaIuyu NpaBoBOM NpUPOibl U36U-
paTeJIbHOTO IIpoliecca B yC10BUSIX LudpoBU3anuu. MicciegoBaHre TPOBOAMIIOCE C aKLIEHTOM Ha U3MEHEHUU
po/iu My6GJUYHON BJIACTH, XapaKTepa 3/eKTOpaJbHbIX NpOoLeAyp U NPUHIHUIOB JeMOKpaTUYeCKOU Jieru-
TUMHOCTHU. 0co60e BHUMaHUe yeieHO GOPMHUPOBaHUI0 IMPOBON U36UPaTeTbHOU UHPPACTPYKTYPHI, pac-
npejie/IeHUI0 KOMIIETEHIIUN MeXy roCyJapCTBEHHbIMU OpraHaMU U CTelleHU BOBJI€YEHHOCTU HHCTUTYTOB
rpakJaHCKOT0 KOHTPOJISL.

B xo/ie aHa/sIM3a UCTOYHHUKOB MCMOJIb30BaNIUCh oduIMaabHble MaTepuaabl LUK P®, nanHble 3apy-
OEeXXHBIX KOHCTUTYIUOHHBIX Cy/I0B (HanpuMep, peiieHrne PelepasbHOT0 KOHCTUTYIIMOHHOTO cyaa ['epma-
HUH oT 3 MapTa 2009 r.), a TakKe Hay4YHbIe MYGJUKAIUK POCCUMUCKUX U MHOCTPAHHbIX TpaBoBej0B. KoM6uU-
Hallsl yKa3aHHBIX METO/I0B 06ecreyria HayYHYI0 JOCTOBEPHOCTh UCC/IeZJ0BAHUS U II03BOJIMJIA 000CHOBATD
BbIBO/Ibl OTHOCUTEJNIbHO KOHCTUTYLUOHHOW JJONYCTHUMOCTHA U PUCKOB MHCTUTYLMOHau3anuu /30 B poc-
CHUMCKOUM U36MpaTeJbHOU cCHUCTEME.

Pe3syabTaThl

B ycsioBUSIX pa3sBUTHA HHPOPMAIMOHHOTO 06IecTBa 0CO6EHHO OCTPO BCTAET BOIPOC O COXPAaHEHUHU
MPaBOBOU MPUPOBI BEIGOPOB Kak GpOpMblI HEOCpeICTBEHHOHN TeMOKpaTUU. KOHCTUTYIIMOHHO-TpaBoBast
HayKa CTaJIKUBaeTCs € 3aJjauel epeocMblc/ieHUs1 6a30BbIX NOHATHUH, TAKUX KaK JIETUTUMHOCTb, Ipo3pay-
HOCTb Y KOHTPOJIb B HOBOM IIUPpOBOM U3MepeHUH. [I[py 3TOM BaXKHO YYUTHIBATH, UTO TEXHUYECKAS MOZEP-
HU3alUsl HE MOXKET NO0JMEeHSITb COO0M KOHCTUTYLMOHHbIE FApAaHTHHU U J0JIKHA ObITh UM MTOJYHMHEHA. DJIeK-
TPOHHOE I'0JIOCOBaHUE, 6YIyYU 06'bEKTOM IPABOBOT0 PEryJIUpPOBaHUs, JOKHO OLeHUBATLCSI He TOJIbKO C
MO3ULUU Y06CcTBa U 3¢ PEKTUBHOCTH, HO U CKBO3b NPU3MY 06GecleyeHUs1 yCTOMUMBOCTH J,eMOKPATHUUECKUX
WHCTUTYTOB. Bonpockl paBoBo# onpe/ie/IeHHOCTH, a TAKXKe PaBHOTO J0CTyIa U J0BEPUs K MPoLeAype ro-
JIOCOBAHUS CTAHOBSITCS KJIIOUYEBBIMU B IUCKYypce 0 IiudpoBoil TpaHcoOpMaLuK BbIGOPOB.

CoBpeMeHHOe HOPMAaTHUBHOE peryJupoBaHue HEPeJKO OTCTAET OT TEMIIOB TEXHOJOTMYEeCKOT0 pa3Bu-
THS, YTO MOPOXKJAeT PUCKU IPABOBOM HEONPEAEJEHHOCTHU U NMOJPbIBA JOBEPHUS K 3JIEKTOPAJbHbIM UHCTH-
TyTaM. B 3TOl CBA3M BO3HMKAaeT HEOOXOAUMOCTb POPMUPOBAHUS HOBBIX METOA0JOTHUYECKUX MOAX0J0B
K UCCJIEJOBAaHUIO COOTHOILEHUS 3JIEKTPOHHOI'O I'0JIOCOBAHUSL U KOHCTUTYLIMOHHO-NPABOBLIX MPUHIUIIOB.
Hacrosiiiee ucciejoBaHre HallpaBJieHO Ha BbIsSBJeHHEe TPaHUL AOMYCTUMOCTU LMdpoBU3aLUU U36Upa-
TeJIbHOTO Npoliecca C TOUYKU 3peHus TpeboBaHui KoHctuTyuuu [6, c. 304-306].

B cBoeM uccieioBaHUM yuyeHbIH A. DUIUNNOB ClpaBeIMBO OTMEYAET, YTO OPUCIPYAEHLIUS — 3TO
chepa He TOJIBKO MPAKTUYECKONW MYJAPOCTH U He TOJIBKO PEMeCJ/IO, a YaCcThb YeJ0BEUYECKOH AesITeIbHOCTH,
KOTOPasi ThICSA4Yy HUTSMU CBsI3aHa C UCTOPHel aBaHTIOp eBPOIeCKOro paloHanu3aMa [3] v AuHaMUu4ecKu
MEeHSIIOIIUICA MUPOBOU TEXHOJIOTMYECKU VKA, )KU3HU BJleUeT 3a c0601 U nepedpopMaTUpOBaHUE BJIACTH,
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a TakXe MHOTrO MOJX0Ja K HOPMaTHBHO-NPAaBOBOMY pPeryJHUpoBaHUI0. B mpojoskeHUe AAHHOW MBICIH
M.B. Usiibu4eBa 0TMedaeT, UTO MaKpo MaciiTabHas nudpoBUsalusa Bcex chep KU3HU MPUBOAUT K KapAu-
Ha/IbHBIM U3MeHEHUSIM He TOJIbKO OpraHU3aluii rpaXk/IaHCKOro 061ecTBA HY U BCEr0 YCTPOUCTBA My6JIhY-
HOM BJIACTH, CIOCO6CTBYET GOPMHUPOBAHUIO HOBBIX GOPM KOMMYHUKALUK MeXJy aAMUHUCTPATUBHBIMU
CTPYKTYpaMH U 061ecTBOM [4, c. 28].

Ba’kHO OTMETUTD, YTO LKdpoBasi TpaHCcHOpPMaLUS — 3TO eCTECTBEHHbIN, HEOOXOAUMBIN U JlaXKe HEU3-
OEXHBIHN MPOIECC TEXHOJIOTHYECKOT0 Pa3BUTHUS [IUBUIN3AIMY, B €70 OCHOBE JIEXKUT IIOUCK MHHOBAIIUOHHBIX
TEXHOJIOTMH, CIIOCOOHBIX YIYy4IIUTh Ka4eCTBO XKU3HU IPaxkJaH Bo Bcex chepax; nudponas TpaHchopMaLus
BeJIeT K PEeBOJIIOI[MOHHOMY CKauKy B IMBUJIM3ALMOHHOM pPa3BUTHH o61ecTBa [5, c. 315-328].

Yka3aHHble U3MEHEHUs B [OJIHON Mepe NMPOsIBJASIOTCS B 3JIEKTOpabHOU chepe, rlie nudpoBU3anus
He TOJIbKO MOBBIIIAeT CKOPOCTh U MaclITabHOCTb 06pab0TKU U36UpaTebHbIX JAHHBIX, HO U TpaHCHOPMHU-
pyeT 6a30Bble yCJ0BUS peajn3aldd aKTUBHOI'O M36MpaTeJbHOTO NpaBa. JJIeKTPOHHOE 0JI0COBaHUe KakK
MHCTPYMeHT UUdpoBoH TpaHcopMaLKU BbI6OPOB TpebyeT CTPOroit mpaBoBO# perjaMeHTaly, copa3mep-
HOM ero NOTeHLMaJIbHOMY BO3/IeMICTBHIO HAa MPHUHIUIIbI CBOOGOAHBIX U CIPaBeIJIMBbIX BbI6OPOB [12, ¢. 165-
167]. BHeapeHue nubpoOBbIX TEXHOJOTUM Ha CTa[UsAX FOJIOCOBAHUS U MOJCUeTa rojoCoB 06YCI0BIUBAET
HeoO6XOMMOCTh MPOBEPKH HUX COBMECTUMOCTH C HUMIlepaTUBAMH KOHCTUTYIIMOHHOIO IpaBa, BKJ/OYas
MPUHIMIIBI pABEHCTBA U30MPATEbHbBIX ITPAB, TAMHBI [0JIOCOBAHUS, IETUTUMHOCTH U MOJ0TYETHOCTH U30U-
paTesibHbBIX nporeayp [13, c. 465-466]. [IpaBoBas cpejia AoKHA 06ecIeYuBaATh OaJaHC MEXY TEXHOJIOTH-
YeCKUM NIPOrpeccoM U COXpaHeHUEeM NIPaBOBbIX FapaHTUH, 3aKpel/ieHHbIX B OCHOBHOM 3aKOHe. B 3TOM KOH-
TekcTe UPpOBU3aLMA H36HUpPATEJbHOTO MPOIEcca BBICTYNAET He TOJIBKO KaK CpeJICTBO IOBBIIIEHUS
3¢ PeKTUBHOCTU I'0JIOCOBAHMUS, HO U KaK IpaBoOBas Npo6JieMa, Tpebytolas CHCTEMHOI0 I0AX0/1a C TO3ULIUU
KOHCTUTYLIUOHHOH JONYyCTHMOCTHU, HOPMAaTUBHOU MpeJCcKa3yeMOCTH U UHCTUTYLIMOHAJBbHON YyCTONYMBO-
CTU BBIOOPOB B YCJIOBUSAX [UPPOBON peasbHOCTU. ITO — HACTOsIIee TpeGoBaHUe UPPOBOH SMOXU U YACTh
Mo dUuKaUil QYHKIIMOHUPOBAHHUS BCEH CHUCTEMbI MHCTUTYTOB 3JIEKTOPAJbHOM IeMOKpaTHH, KOTOpasi aK-
THUBHO pa3BUBaeTcs B Poccuy, psiie UHBIX TOCYJapCTB M HAXOAUTCS B LieHTpe BHUMaHUs HaJJHallUOHAJIbHBIX
OpraHoB W opraHusanuiu [14].

B ycoBUsAX r/106a71bHOM M PPOBU3ALMH TOJUTHUKO-IPABOBbIE PEXXHUMBbI BCE AKTUBHEE HHTETPUPYIOT
B U36MpaTe/IbHbIN NPOLeCC TEXHOJIOIMU AUCTAHIIMOHHOI0 T'0JIOCOBAHUS, B YaCTHOCTU HHTEPHET-T0J10COBa-
HUS, KOTOpOe pacCMaTpUBaeTCsl KAk HMHCTPYMEHT MOJIEpHU3AL MU 3J1EKTOPAJIbHOM CUCTEeMbI U pacLIMpeHus
JIOCTYITHOCTY peain3ali aKTUBHOTO U36UpaTeJbHOr0 MpaBa. Ha coBpeMeHHOM 3Tare MpaBOBOM U MHCTHU-
TYLUUOHAJbHOM ampobauuu AaHHasg GopMa BOJIEU3bSIBJIEHUs HCIOJb3YeTCs, B TOW WJIM HUHOH CTEeNeHH,
B 14 rocynapcTBax, Bk/ao4asgs ABcTpanuio, Apmenuto, Vcnanuto, Kanaay, Mekcuky, HoByw 3enanpguio,
[Tanamy, Taunang, @unasasHauto, @panuuto, lseinaputo, CIIA, IctoHuto u AnoHuio. Bo MHOTHUX U3 HUX UH-
TePHET-T0JIOCOBAaHUE OCYILECTB/SAETCA JU60 B MMUJIOTHOM MOPSAJIKE, TMO0 B OrpaHUYEHHBIX MacIITabax -
NpeUMyLIeCTBEHHO JJIs1 OT/Je/IbHbIX KaTeropuil usdbupartesei, Takux Kak rpaxJaHe, IpoXkKUBaloliye 3a py-
6eXO0M, — C I1eJIbI0 OLIeHKH TEXHOJIOTUUEeCKOM U MPaBOBOM YCTOMYMBOCTH COOTBETCTBYIOLIMX TpoLeayp [15].

Ocoboe 3Ha4YeHHe [JIJI1 TPAaBOBOM OLEHKHU 3JIEKTPOHHOTO TOJI0COBAHMS MMeeT NpelneseHT U3 ['epma-
HuM: B 2009 r. Pesepa/ibHBINA KOHCTUTYLUMOHHBIN cyZ PP npr3Hal HEKOHCTUTYLHOHHBIM UCIIOJIb30BaHUE
3JIEKTPOHHBIX CUCTEM TOJIOCOBAHUS, yKa3aB Ha HapylleHHe NPUHLUIA TPAHCIAPEHTHOCTH U36UpaTeib-
Horo nporecca [16]. Cy 060CHOBAJI CBOIO MO3UIUIO TEM, YTO IPUMEHEHUE KOMITbIOTEPHBIX TEXHOJIOTUH He
MO3BOJISIET IpakJaHaM 6e3 cleljdaJbHbIX TEXHUYECKHUX 3HAHUK CaMOCTOSITE/JbHO NPOBEPUTb KOPPEKT-
HOCTb [I0/ICYeTa [r0JI0COB, TEM CaMbIM MO PbIBAsi IETUTUMHOCTb U OTKPBITOCTb BbIGOPOB. ITOT Cjay4dal cTasl
OPUEHTHPOM [Jisl PUAUYECKUX NTOJX0/J0B, UCXOAALMX U3 pUopuTeTa PyHAaMEHTANbHBIX U36UpaTelb-
HbIX IPUHIIMIIOB HAJ, LIeJIIMH TeXHOJI0rn4ecKoh 3QPeKTUBHOCTH.

CTa"zapT npaBoOBOH ollpe/ie/IEHHOCTH Mpe/iNnoJiaraeT, YTO HOPMbI 3aKOHA JO/DKHbI ObITh CGOpPMYJIU-
pOBaHbI TAKUM 06pa30M, YTOGHI CY6'bEKThI IPAaBOOTHOIIEHUH MOTJIU sICHO IOHMMAaThb KaK CBOU IIpaBa U 06s1-
3aHHOCTH, TaK U NPaBOBbIE MOCJIEICTBUS CBOUX JlecTBUN. 0COGEHHO aKTya/IbHO 3TO Tpe6OBaHUE B KOHTEK-
CTe peryJupoBaHUs HOBBIX, paHee HeU3BeCTHbIX GOpPM BOJIEU3bSBJEHUS, K KOTOpPbIM OTHocuTca J3T.
BHespeHue HOBbIX MHPOPMALMOHHO-IIUGPOBBIX TEXHOJIOTUM B pa3/iMuHble chepbl 0011[eCTBEHHbIN AesATeb-
HOCTH YBeJIMYUBaeT yPOBEHb KaueCcTBa »KU3HHU, B TOM UHcJle U IIMbpoBU3aLIUs U36UPATENbHOTO Ipolecca Mo3s-
BOJISIET NOBBICUTH 3G PEKTUBHOCTb U PE3YJIbTATUBHOCTD 3TOM NMOJUTHUYECKOH NPOLEeAYphl, HO TaKXe COIps-
>KEHO U C psIZIOM PUCKOB U yTrpo3. ITO 06yc1aBaUBaeT He0OX0JUMOCTh aHa/IU3a UccaefoBaHus npobJsem /19T
HaNpPsIMYIO CBSI3aHHbIX C 3aLUTON U36MpPaTeIbHbIX NTpaB rpakaaH Poccuiickoit @eaepanuu [10, c. 3-10].

B nosutuko-npaBoBoM acmnekTte /3T npeacTtaBiisieT co60H He MPOCTO TEXHUYECKYI0 UHHOBALHUIO,
a HUHCTUTYLMOHa/JbHOe HOBLIECTBO, 3aTparuBalolliee OCHOBBI J1eMOKpPaTHYeCKOro H36UpaTeNbHOIo
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MexaHu3Ma. B oTyindyme oT TpaguIMoHHOro 6yMaKHOTO0 roJiocoBaHus, [I9I" xapakTepusyeTcs BEICOKOH CTe-
neHblo IUQPOBOH aGCTPAKLUU M TEXHOJIOTMUECKOH ONOCPeJOBAaHHOCTH NPOLEAYP, UTO, B CBOIO OYepe/b,
Tpe6yeT 0C060H CTPOrOCTH M CUCTEMHOCTH B HOPMaTUBHON NNPOPABOTKe BCEX ITANOB €ro OCYLeCTBIEHUS.
OTcyTcTBUe IPAMOro GU3NYECKOr0 KOHTPOJIS 3a XO/I0M I'0JIOCOBAaHMSA U NO/iCYETa r0JI0COB YCUINBAET 3Ha-
yeHHe NPABOBbIX rapaHTHH, HAIPABJIEeHHBIX HA obecledeHre TPAHCIAPEHTHOCTH, BEpUPHUIIMPYEMOCTH U
3alUThl U36UpaTeJNbHBIX paB [11].

OZHaKo aHA/IMU3 JeHCTBYIOIEro 3aKoHoaTebcTBa Poccuiickoit Pefepanuu B chepe perynanposa-
Hus [JI9T BbIsABJseT 3HAUMTesbHble AedeKTbl HOPMAaTHUBHOM KOHCTPYKLHMH. B dacTHOCTH, HOJIOXKEeHUSA
nyHkTa 14 cratbu 64 u cratbu 64.1 ®efepanbHoro 3akoHa «06 OCHOBHBIX FApaHTHUSIX U30UpATeIbHBIX
npaB...» AeJerupyoT LleHTpaapHOU N36UpaTebHOM KOMUCCHM NPABO YCTaHABIUBATh NOPSIZOK NpoBeje-
Hus 3T, He onpefe/isis IPU 3TOM IIpe/ieJIOB YCMOTPEHUS COOTBETCTBYIOLIETO OPraHa, a TaKKe He QUKCH-
pysl B 3aKOHe JOCTATOYHBIN 00'bEM COJIEPKAHHS U NIPOLeAYPHBIX FapaHTUH. 3aK0H GaKTHUYeCKH abcTparu-
pyeTcs OT PSIMOT0 PETyJIMPOBAHUS KII0YeBbIX 371eMeHTOB JI3T, BKJItoUyas MexaHU3Mbl 06ecriedeH s TaiHbI
roJI0COBaHUs, BO3MOKHOCTH 3¢ $eKTUBHOI0 HabJII0AEeHUs, 3alUThI OT BHELIHET0 BMelllaTeJbCTBa, Ipole-
Zyp BepudHUKaLMK U OCIIapMBAHUs Pe3y/IbTaTOB roJjiocoBaHus. Takoe IpaBoBOe peryJMpoBaHNe He COOT-
BETCTBYET CTaHJAPTy NpPaBOBOM olpeJieIeHHOCTH M BCTYIaeT B MPOTHBOpEYUE C KOHCTUTYLMOHHBIMU
NPUHLMNAMU NPOBeJieHUs] BbIOOPOB, 3aKpelJieHHbIMH B CcTaTbe 3 yYKa3aHHOro 3akOHa W B CTaTbe 32
Koucturtyuuu PO.

Oco6eHHO KpUTUYHON MPeACTAB/ISAETCA CUTYaLMsl, B KOTOPOH IOJIOXKEHUS CIelalbHbIX 3aKOHOB 0
BbI6opax [Ipesusenta PP u genyrartoB ['ocyaapcTBeHHON [lyMbl OTCHIIAIOT K HOpMaM 3aKoHa 061iero xa-
pakTepa, KoTopble 1160 peryaupyroT J3I b ¢parMeHTapHo, 1160 He COAEPKAT MOJIOKEHUH M0 CyIie-
ctBy. [lofo6HOE 3aKOHOJaTe/IbHOE pPellleHHe HapyllaeT NPUHLUI CHCTEMHOCTH IPABOBOT'0 PEryJIMPOBaHUSA
Y CO3/laeT HOPMATHUBHYIO HEOIPEe/IeJIEeHHOCTb, PH KOTOPOM OTCYTCTBYIOT YeTKO 3adpUKCUPOBaHHbIE INIpa-
BUJIa OBEJIEHHS, a TAK)Ke PaHUIb] TyOJIUYHBIX TOJTHOMOYU I H36MpaTelbHbIX KOMUCCHI NTPY pealn3aluu
J3T [9, c. 25-30].

[IpaBoBOH BakyyM, C/I0KHMBLIMICS BOKPYT JUCTAHIIMOHHOIO 3JIEKTPOHHOIO TOJIOCOBAHUS, CJIEAYeT
KBaJIMPUIIMPOBATh HE TOJIbKO Kak IPAaBOBYIO HEONpPeAeeHHOCTh, HO KaK HaJM4yue [paBoBoro npobesa —
TO eCTb OTCYTCTBHE IPABOBOI0 PEryJMPOBAHMS 110 BOIIPOCY, KOTOPBIH HMeeT ONpe/eJisiollee 3HaYeHHe
JJIS1 COZlepKaHusl U peau3aliuy KOHCTUTYLMOHHOI0 H30UpaTesbHOro npasa. CorsiacHo NpaBoBbIM 0O3U-
UM, HEOJAHOKpaTHO copMmyrpoBaHHBIM KoHcTuTynuoHHeIM CyzoM P®, Hanvyue HempeosoJIMMOro
npo6eJia B 3aKOHO/IATEeJIbCTBE, KAaCaIOIerocst peasiu3aliii OCHOBHBIX NIPaB, SABJISETCS 0CHOBaHUEM JIJIS IPU-
3HAHUS COOTBETCTBYIOLINX HOPM HEKOHCTUTYLMOHHbIMUL. BoJsiee Toro, fjaxke cama 1o ce6Ge nmpaBoBast He-
omnpeJieIeHHOCTD — 6e3 GaKTHUeCKOTo Mpobesia — MOXKET CIYKUTb OCHOBAaHHEM /11 BBIBOJIA O HEKOHCTHUTY-
[[MOHHOCTH, TOCKOJIBKY HapyIllaeT Tpe6boBaHUs MPABOBOM MpeCcKa3yeMOCTH, OPUANYEeCKON 6e30M1acCHOCTH
Y IPaBOBOM CTaOUJIbHOCTHUZ.

OZHMM U3 [EeHTPAJbHbIX KOHCTUTYLMOHHO-NIPABOBLIX IPUHIMIIOB, 10/IBEPraIOIIMXCA TpaHCcPopMa-
[[M{ U TIOTEHI[MAJbHOMY PUCKY HapylleHUs B KoHTeKcTe /19T, ABjasieTcs npuHIMO cBO60/bI BEIGOPOB, 3a-
kpensieHHbIH B Konctutynuu Poccuiickoit @enepanuu (ct. 3, 32).

[IpyHIMI cBOGO/bI BEIGOPOB MpeJI0JIaraeT, C 0JHOU CTOPOHBI, OTCYTCTBHE BHEIIHErO JaBJeHHUs Ha
BOJIEN3'bsIBJIEHHE TPAXK/AH, a C APYTOd — peabHy0 BO3MOXHOCTb /IJIs1 U30UpaTeJsis peajin30BaTh CBOE aK-
THUBHOE U30UpaTeJbHOE NTPABO B YCJIOBHUAX, UCKIIIOYAIOIINX IPUHYK/IEHHE, AaBJeHNe, KOHTPOJIb UJIK BMe-
IIAaTeJbCTBO TPeThuXx JuL, [17]. KitoueBolt XapaKTepruCTUKONH CBOGOAHBIX BbIGOPOB SIBJISIETCS aBTOHOMHUS
u306MpaTtesiss B MOMEHT I'OJIOCOBAaHMs, 3allHLIeHHasA KaK UHCTUTYLIMOHAJbHBIMY, TaK U TEXHUYECKUMH ra-
PaHTHAMH, BKJIOYasi KOHQUeHMaJbHOCTbh U30MpaTe/bHON BOJIM U HE3aBUCHMOCTb NPoLelyphbl roJ10Co-
BaHMSI.

B yCJI0BUSIX JUCTAHMOHHOI'O 3JIEKTPOHHOTO I'OJIOCOBAHUS JJaHHBIN TPUHIUI [I0/|BEPraeTcs LeJIoMy

pAAy AieBUaLU.

! [Tocranossienue KoncrutynuonHoro Cyza PO ot 14 Hoa6psa 2005 r. Ne 10-I1. - CTIC KoHcyabTaHT-IL1I0C. locTy:
https://www.consultant.ru/document/cons doc LAW 56508; [ToctaHoBsieHue KoHcTuTyuuoHHoro Cyaa PO ot 2 mapTa
2010 r. Ne 5-II. - CIIC KoxcyapTanT-nntoc. Joctyn: https: //www.consultant.ru/document/cons doc LAW 98203; ITocTa-

HoBJieHHe KoHctuTyunoHHoro Cyaa PO ot 6 gekabps 2011 r. Ne 27-I1. - CIIC KoHcysbranT-nitoc. Jloctym:
https://www.consultant.ru/document/cons_doc_LAW_123019/
2 [loctanoBsienne KoncrutynuonHoro Cyga PO ot 19 uronst 2017 r. Ne 22-I1. - CIIC KoncynbTanT-muttoc. locTy:

https://www.consultant.ru/document/cons doc LAW 220701/; [locraHoBsieHue KonctutyuuronHoro Cyna P® ot 20 ge-
kabpst 2011 r. Ne 29-I1. - CIIC KoucyspranT-mittoc. loctym: https://www.consultant.ru/document/cons_doc_LAW_123851/
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Bo-nepBeIX, OTCyTCTBYyeT 3QPeKTUBHBINA KOHTPOJIb 32 COO/II0ieHHEeM [JOOPOBOJIBHOCTH BOJIEU3bAB-
JIeHUs] B HEKOHTPOJIUPYeMOH cpefie — HallpuMep, IIpY FOJIOCOBAaHUU U3 JI0MA, C IMYHOTO YCTPOUCTBA, IAe
n36upaTeib IOTEHIIMAJIbHO MOXKEeT HaXOJUThCS MO/ laBJIeHUEM YJIeHOB ceMbH, paboToaTes1el, MHBIX 3a-
WHTEepeCcOBaHHBIX JIUL. B oT/IM4YMe OT TpagULIHOHHOTO [0JI0COBaHHUs Ha U306UpaTe/IbHOM y4acTKe, IZie opra-
HHA30BaHa UHCTUTYLIMOHA/NbHAs 3aliUTa TalHBI U J06POBOJIbHOCTH BOJIEN3bSABJIEHUs, 2JIEKTPOHHAsA cpea
HCKJ/II0YaeT BO3MOXXHOCTh 06ecredeHus NoJA06HbBIX YCI0BUN B paBHOH cTeneHH [18, c. 316-322]. CrenoBa-
TeJIbHO, Jle-$paKTo HapyllaeTcs 6a30Bas Mpe3yMILHUs TOro, YTO aKT F0JIOCOBaHUSA COBEPLIAETCS B YCJIOBUAX
MoJIHOM cB06ObI [8, c. 35-52].

Bo-BTOpBbIX, clieliidyKa 31eKTPOHHOT0 I0JI0COBaHUA B 11M$pPOBOI HHPACTPYKType NOPOXKAAET CO-
MHEHUS B CAMOCTOSITE/IbHOCTH BbI6OPA, 00YC/10BIEHHbIe TEXHUUECKUMU PUCKAMU — OT YSI3BUMOCTeH Mpo-
rPaMMHOTO ob6ecnedeHus [0 BOSMOXXHOCTH CKPBITOTO BMeIllaTeIbCTBa B IPOLecc epejayy U NojcyeTa ro-
JIOCOB. JTH acleKThl CHUKAIOT He TOJIBKO CyO'beKTUBHOE OlyllleHre CBO60/bl y CaMOro u3bupareJis, HO U
06'bEKTHUBHYIO0 IPOBEPSAEMOCTb UCTIOJHEHUSA IPUHIUIA CBO60/bI BbI6OPA, TOCKOJIbKY H30MpaTe b He 06.J1a-
JlaeT cpeiIcCTBAMU IPOBEPKHU KOPPEKTHOCTH y4eTa CBOEro roJjioca, a TakKke OTCYTCTBYeT BO3MOXHOCTB yoe-
JUTBCA B TOM, UTO €0 BOJIEU3bSABJIEHNE He ObLJIO0 UCKAXKEHO.

B-TpeTbux, IpUHLUI CBOGO/bI TPeiNoaraeT paBHbIN JOCTYI K pean3alii U361MpaTebHOTO IPaBa,
YTO B ycaoBUAX A" MoxkeT GbITh HapylleHO BCJIeJCTBUE [[MPPOBOTO HEPABEHCTBA — pa3/MYUil B YpOBHE
1M GpOBOY rPaMOTHOCTH, HAJIMYMH YCTPONCTB, NOAK/II0YEHHOCTH K UHTEPHETY U MHBIX GaKTOpOB.

B npojomkeHre aHanM3a KOHQJINKTA MeX/Ay KOHCTUTYLIMOHHBIMH IPUHIMIAMU U AUCTaHLIUOHHBIM
3JIEKTPOHHBIM I'0JIOCOBaHHEM HE06X0JMMO IPeIMETHO PACCMOTPETh NP06JeMy 0o6ecriedeHHs TalHbI T0J10-
COBAHMS, a TAKXKe CBA3aHHYIO C HEH yIrpo3y TOJIOCOBAaHUA 3a JPYTHUX JIUL, KOTOPasd NPsAMO 3aTparuBaeT oc-
HOBY UH/IUBU/yaJIN3UPOBAHHOTO U CBOGO/IHOIO BOJIEU3bSABJIEHMUS.

[IpvHIMI TaHHOTO rOJIOCOBAaHUA ABJISETCSA OJHUM U3 KpaeyroJbHbIX KOHCTUTYLMOHHBIX CTAHAapPTOB
HM30MpaTeJbHOTO MPOIlecca, 3aKperieHHbIX Kak B KoHctutynuu Poccuiickoit @efepanuu (4acts 3 ctaTbu 3),
Tak U B PefiepasibHOM 3akoHe «06 OCHOBHBIX FapaHTHAX U30MpaTebHbIX NpaB..» (cTaThd 3). OH rapaHTH-
pyeT, 4TO BoJien3bsABJIeHUe U30UpaTesisd JOIKHO ObITb CKPBITO OT JIFOOBIX BHEIIHUX CYO'beKTOB, YTOOLI HC-
KJIIOUUTB JlaBJIeHUe, IPUHYX/EeHWe, TOJKYI U UHble GOPMBI BJIUSHUS.

OpHuM U3 ¢yHJaMeHTAJbHBIX Hadal JeMOKPaTH4YeCcKOTO H30MpaTeJIbHOrO Ipolecca fABJSEeTCA
NPUHLUIN paBeHCTBa KaHAUAATOB, BLITEKAIOLIUHI U3 006111ero NpHMHIMIA paBeHCTBa [lepe/] 3aKOHOM U rapaH-
Tupyemoro KoHctutyuueit Poccuiickoit @esnepanuu (ctaTbs 19), a Takke KOHKPETH3MPOBAHHOTO B U36U-
paTesibHOM 3aKoHoAaTebCcTBe (cTaThst 3 PesepanbHOro 3akoHa «06 OCHOBHBIX rapaHTHUAX U36HUpaTEIb-
HBIX IPaB ¥ IpaBa Ha y4yacTue B pedepenayMe rpaxaaH Poccuiickoit Pefepanun»). YKazaHHbIM NPUHIUI
O3HayaeT, YTO BCe KaHANAAThI OJHKHBI HAXOJUTHCS B PABHBIX OPHUUYECKUX U GAaKTUIECKUX YCIAOBUAX IPU
OCYI[eCTBJIEHUH U36UpaTeIbHON KaMIIaHUH, B YaCTHOCTH — B YaCTH JOCTYIA K U36UpaTeIaM, paclpocTpa-
HeHMs aruTallMOHHOM MHopMaluy, B3auMogencTBusa co CMH, KoOHTpoJIA 3a MpoLeccoM roJI0COBaHUA U
noJcyeTa roJloCcoB.

OpHako npu BHegpeHUU JI9T BOSHUKAIOT CTPYKTYPHbIE U UHCTUTYLIMOHAJIbHbIE PUCKU HapyLIeHUs
JIAaHHOT'0 MTPHHIIMIIA, CBA3aHHbIE KAaK C TEXHOJIOTMYECKON apXUTEKTYPOU 3/IeKTopaJbHOU MJIaTPOPMBI, Tak
Y C HENPO3PavyHOCTbIO MeXaHU3Ma ee QYHKIMOHUPOBAHHUS.

Mo>XHO BBIIEJIUTH JIBE OCHOBHBIE GOPMBbI HapYIIEHUs NMPHUHIMIA paBeHCTBA KaHAWAATOB npu J3TI:
LeHTpaJu3alys KOHTPOJIS HaJ| TEXHOJIOTHYeCKOU NHGPACTPYKTYpPOH U 3JIeKTpOHHas njaTdopMa, ¢ IoMo-
b0 KOTOPOW NPOBOAUTCSA r0JI0COBAHKeE, KAK IPABUJIO, HAXOJUTCH B UCKJIIOYUTEJIbHOM BeJleHUH OPraHOB
ny6JIMYHOM BJIaCcTU WK addUIMPOBAHHBIX TEXHUYECKUX ONIepaTOPOB.

KaHauaaTel, He 06/1a4atolye JOCTYIIOM K CUCTEMaM XpaHeHHUs], 06pab0TKH U TPaHCIsMU UHPopMa-
1M, GaKTUYeCKH UCK/II0UeHbI M3 BO3MOXXHOCTH Hab,/1104aTh M BepuULMPOBaTh K/II0UeBble 3Talbl F'0JI0COBa-
HU$1, 4YTO CTAaBUT UX B HepaBHOe 10JI0}KeHHe 110 CPaBHEHHIO C OpraHM3aToOpaMU U36MpaTeIbHOTO Ipoliecca.

Exxe ofiHO NposiBJIeHHE JieBUALMU NIpY LUPOBU3ALMU M36MpaTeJbHOr0 NpolLecca — 3TO HepaBHbIN
JOCTYT K UHQOpPMaLUK O X0/ie U pe3y/bTaTaX roJ0coBaHud. Ec/u npoleaypa 3/1€KTPOHHOIO ['0J10COBaHUSA
JIMlIeHa MexaHU3Ma ay[uTa, MyO6JUYHOro KOHTPOJIS UM BepUPUKalUK, KaHAUJAThl He MOTYT Ha paBHBIX
YCJOBUAX OCIApMBaTbhb pe3y/bTaThbl, GUKCUPOBATh HapylleHMs, y4acTBOBATh B Cy/eOHOM 3alliTe CBOUX
npaB. B Takux yc/10BUAX aMUHUCTPATUBHBIN pecypc U TeXHUYECKOe NPEeUMYLIECTBO MOTYT OBbITh UCIOJIb-
30BaHbI B yliep6 paBHON KOHKYPEeHLHH.

B cBeTe BbIABJIEHHBIX KOLJIU3UM Mex Ay yHJaMeHTaAbHBIMU KOHCTUTYLIMOHHBIMU IPUHLMIIAMU U Ied-
CTBYIOILMMH MeXaHU3MaMH JUCTaHLIMOHHOTI'0 3/IEKTPOHHOTO F0JIOCOBAHHS, 04€BUHON CTAHOBUTCA HEOOXOJH-
MOCTb Pa3pabOTKH KOMILJIEKCa KaK NPaBOBBIX, TaK M INOJHUTHUKO-YIIpaBJeHYeCKUX Mep, HallpaBJeHHBIX
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Ha MMHMMH3ALHI0 PUCKOB U yCTpaHEeHHe HOPMaTHUBHBIX, UHCTUTYLMOHAJIbHBIX U TEXHOJIOTHYeCKUX Aedop-
MalMi u36upaTeJbHOr0 MpolLecca.

Bo-nepBrIX, TpebyeTcsa cucTeMHass pedpopMa HOPMATHBHO-NIPABOBOM 6a3bl, pery/aupyolleil anek-
TPOHHOE r0JI0COBaHHMe, C YOKYCOM Ha BOCIIOJIHEHHE PABOBBIX IP06eJIOB ¥ YyCTpaHeHHe IPaBOBOM Heollpe/e-
JIEHHOCTH. JTO NpejroJaraeT KoAuduKaLno 6a3oBbix NpuHLUNoB J3I" Ha ypoBHe desiepabHOTO 3aKOHa, a
He N0/I3aKOHHOT0 peryJMpoBaHus. B yacTHOCTH, He06X0AUMO 3aKpellieHHe JleTalbHbIX NPOLeyPHbIX Ta-
paHTUH: UAeHTUPUKALMU U36UpaTesis, obecreyeHUs1 TalHbI I'OJIOCOBaHUsA, MPOTOKOJBHOIO KOHTPOJIS,
ycJ0BUM 11u$pOBOTo HAOIIOAEHHS, ayJUTa U BepUPHUKaLMU pe3yJbTaToB. Heo6xoaMMoO 3aKpen/ieHne Me-
XaHU3MOB NPaBOBOT0 KOHTPOJISI U 06XaoBaHUsl, alalTUPOBAaHHbIX K [IMpoBol cnenuduke. JJIeKTPOH-
HbIH GOpMaT He JO0/KEH UCKII0YaTh BO3MOXXHOCTb CBOEBPEMEHHOT0 U 3¢ PEeKTUBHOI0 06Ka10BaHus Jiei-
CTBUH N36UpaTeNbHbIX KOMUCCUH WM opraHusaTopos JI3T.

Eme oqHoOM Mepo, HanpaB/IeHHOM Ha MUHUMU3aL1I0 pUCKOB NpHy /13T, BEICTYNIaeT yCTaHOBJIEHHe Na-
PUTETHOTO J0CTyNa KaHAUAATOB U NapTUH K HHGOPMaLMOHHOM U 11MdpoBoi UHGPACTPYKType, BK/IIOYas
IpaBOBOE ypery/JupoBaHye NUPPOBOM aruTalyy, NIPo3pavyHOCTb aITOPUTMOB paclipe/ieJieHHs UHPopMa-
LJM{ B OHJIAWH-NIPOCTPAHCTBE U peryJupoBaHUe JOCTylNa K U30MpaTeJbHON I1aTopMe.

Taxxxe He06X0MMO OpraHM30BaTh IPUAUYECKYI0 HHCTUTYIIMOHAIN3ALMI0 IUPPOBOro HAG/IIOeH S,
BKJIIOYasl yyacTHe He3aBUCHMMbIX HabJofaTesel, mpeAcTaBuTeel KaHAUJATOB U TeXHUYECKUX CIelaln-
CTOB NpU 06ecrieyeHNH NpoLeyp roJI0COBaHus, XpaHeHHA U MOJicYeTa roJI0COB U pa3paboTaTb MEXJUCIIH-
IJIMHapHble CTaHAApPThI LUGPOBOU JOBEPEHHOCTH — IPAaBOBLIX, TEXHUYECKUX U 3TUUYECKUX KPUTEpPUEB, KOTO-
pPBIM JIO/DKHA COOTBETCTBOBATh IJIATGOpMa /[JiA roJ0COBaHUSA (BK/IIOYAs OTKPBITOCTb HCXOAHOTO KOJQ,
WCI0JIb30BaHHe KPUNITOrpapuIeCcKHX TeXHOJIOTUH U 6/10K4eliHa, 6e30NaCHOCTb NePCOHANbHBIX JaHHBIX).

Bo-BTOpBIX, Napa/ljie/IbHO C IPaBOBLIMU pepOopMaMH He0OX0JMMO IPUHATHE KOMILJIeKCa TOJTUTHKO-
yIpaBJleHYeCKUX pellleHUH, OpHeHTHPOBAHHbIX Ha GOPMUPOBAHHE JOBEPUTENbHOMN Cpesibl U YKpeIIeH e
MHCTUTYLUOHAJIbHOU YCTOUYUBOCTH U30UPATENbHON CHCTEMBI:

1. Ilepexon OT 3aKpBITHIX pellleHUH K UHKJIIO3UBHBIM MO/Jie/IIM yNpaB/eHUs BbIOOpaMH, BK/IKOYad
OTKPBITbIe 00CYXJileHHUs apXUTeKTypPbl 3J1eKTPOHHOI'0 F0JIOCOBaHMS, y4acTHe 3KCIepTOB, Ipe/icTaBUTeNel
IPaKJJaHCKOT0 0611lecTBa U MOJUTHYECKUX TAPTHUH Ha BCeX 3Tanax pa3paboTKH U BHEAPEHUS CUCTEM.

2. CoszaHMe He3aBHCHMOIO OpraHa WJH NMJAaTPOpMbl IIMGPOBOTO 371€KTOPAJbHOIO MOHUTOPHHT],
OCYILeCTBJIAIOIIET0 3KCepTH3Y TeXHOJIOTHH U IpoToKo./10B /13T, a Tarke GopMUpYIolLero ny6JndHble pe-
KOMEH/IAIIUH 110 KOPPEKTHUPOBKE NMPOLEAYDP.

3. [lpoBeJieHMe NO3TAMHON anpobaIii HOBBIX GOPM 3JIEKTPOHHOI'0 F'0JI0COBAHUsI, HAYMHas € J06po-
BOJILHOI'O IPUMEHEeHNs B OrpaHUYeHHOM TePPUTOPHUAIbHOM MM KaTeropraibHOM MacliTabe (HanpuMep,
JUIsl u36bupaTesiel], HAXOASAUIMXCSA 32 Py6exoM), ¢ 00s13aTeJIbHBIM IMOJBeZleHHeM HAyYHOW U IPaBOBOM
OLIEHKHU pe3yJIbTaToB.

4. BHeppeHnue nmporpaMM 1jM$poBON M30MpaTeJbHON rPaMOTHOCTH, HallpaBJeHHBIX Ha CHIXKEHHe
MpoBOro HepaBeHCTBA Cpe/iu U3bKpaTesel, MOBbILIeHHe UX MHPOPMHUPOBAHHOCTH U KPUTHUYECKOH BOC-
NPUMMYHBOCTH K HUPPOBBIM YIrpo3aM U MaHUIYJIALHSIM.

5. ObGecreyeHne TEXHOJOTMYECKOI0 CyBepeHUTeTa B cdpepe M36MpaTeSbHON HHOPACTPYKTYPHI My-
TeM HCII0/b30BaHUA OTKPBITOTO NMPOrPaMMHOro obecliedyeHHs, HalMOHAJbHbIX CUCTEM IMQPOBAHUA U
MdppoBoi UAEHTUPUKALMH, YTO CHU3UT 3aBUCUMOCTb OT BHELIHUX BEH/IOPOB M NMOBBICUT 6€30MacCHOCTh
BBIGOPOB.

CoBpeMeHHbIe BbI30BbI HeJlb3s pelllaTh MeTOaMM NIpaBoBoro orpunanus. OTkas ot J3I' kak UHHO-
BallMOHHOM GOpPMbI peanr3al i U36MpaTelbHbIX IPaB, K KOTOPOMY NpHUGern HeKOTOpble roCcyJapcTBa, —
Mepa CKopee BBIHY)K/AEeHHast ¥ CUTyaTHBHAs1, YeM CUCTEMHO olpaBjAaHHast. Takoi 0TKa3 MOXXeT NPUBECTH
K TEXHOJIOTMYeCKOH M UHCTUTYLMOHAJIBHOMN CTarHalluy, yTpaTe rJ106aJbHOM KOHKYPEHTOCIIOCOOHOCTH U
CHMXeHHI0 3P PeKTUBHOCTH NyOGJIUYHOIO YIIpaBIeHUS.

BbiBOABI

B ycnoBusix nudposoi TpaHchopMalnuu ny6JIMIHON BAaCTH JUCTAaHLMOHHOE 3JIeEKTPOHHOE r0JI0COBa-
HUe NpesCcTaB/sgeT CO60M He TOJIbKO TEXHOJOTHYeCKoe HOBLIECTBO, HO U HHCTUTYLIMOHAIbHbBIN BbI30B, Tpe-
OyIOLMI CUCTEMHOI'0 KOHCTUTYLIMOHHO-IIPAaBOBOT'0 OCMbIC/IEHUA. Y CTaHOBJIEHO, UTO LiM$pOoBU3aLUs U36Upa-
TeJIbHBIX IIPOLeAYP NOPOKJaeT HANPSXKEHHOCTh MeXy Tpe60BaHUAMU 3P PEeKTUBHOCTH U CKOPOCTH C OJHOH
CTOPOHBI M IPUHIMIIAMU JIETUTUMHOCTH, IPO3PayHOCTH, IPAaBOBOM oNpe/ie/IeHHOCTH — ¢ Apyroil. CoBpeMeH-
HOe 3aKOoHOoJaTesJbCcTBO Poccuiickolt Penepannu feMOHCTpUpYyeT dparMeHTapHbIH W HEMNOJIHBIA NMOAX0[
K HOpMaTHUBHOH perjlaMeHTaluHu /131, 4TO CTaBUT NMOZA yrpo3y pean3aldi0 6a30BbIX U30HMpaTeNbHbIX IPaB,
BKJII0Yasi CBOOOY U TallHy TOJIOCOBaHMA, PaBeHCTBO KaHJUJATOB U IPAaBOBOM KOHTPOJIb 3a IpoLeAypaMH.
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Ilemposa C. B. KoHcmumyyuoHHO-npagosble 8613086l YuPposu3ayuu uzbupamenbHozo hpoyecca...

BbIsIB/IEHHBIN TPAaBOBOM MPOGEJT B PEryJIMPOBAHUN 3JIEKTPOHHOTO BOJIEU3bSIBJIEHHS HE TOJIbKO Hapy-
HIaeT CTaHJAPT MPABOBOU ONpe/ie/IeHHOCTH, HO U TPaHCPOPMUPYET caMy MPaBOBYIO MPUPOJY U36UPATENb-
HOTO MPOLECCA KAK UHCTUTYTA MPE/CTAaBUTEbHOM JIeMOKpaTHH. [Ipy 3TOM MeX/[yHApO[HAsl TPAKTHUKA JIeMOH-
CTPHUPYeT BO3MOXXHOCTb MO3TAIHOHN, MHCTUTYLIMOHAJBHO BbIBEPEHHON WHTErpaluy HUQPPOBBIX TEXHOJIOTUH
B 3JIEKTOPA/IbHYI0 CUCTEMY IPH YCIOBUU COOJIIO/IEHUS TPABOBBIX FAPAHTHH M TEXHUUECKOU I0CTOBEPHOCTH.
JlanbHetlee pa3BUTHE UHCTUTYTA 3JIEKTPOHHOTO TOJIOCOBAHMSA JIOJDKHO OCHOBBIBAThCS HA KOHCTUTYI[MOH-
HOU Mo/1eJi1 BbIGOPOB, OPUEHTHPOBaHHOM Ha o6ecrniedeHre My6JIMYHOTO JOBEPUS, OPUUYECKOH Mpe/icKasy-
€MOCTH U TPAaBOBOH OTBETCTBEHHOCTH. KOHIIeNTya/IbHBIN ITOAX0A K IMGPOBU3aLUY BEIGOPOB TPEGYET coria-
COBaHUS TEXHOJIOTUYECKUX pelleHUH C (yHJaMeHTaJbHbIMH KOHCTHUTYIMOHHBIMU HPUHIUIAMH, YTO
MpeAnoJaraeT He 3alpeT, a HOPMAaTUBHYI0 UHTErPalMi0 UHHOBAIMI B pPaMKH MPAaBOBOTO rOCyAapCTBa.
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