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AHHOmayus. B JaHHOU cTaThbe Mpe/CTaB/eH aHaIW3 CYLIeCTBYIOIIUX B HACTOsIee BpeMsl CIoco6OB
3al[UThl CyO'bEKTUBHBIX MPaB, HENOCPEACTBEHHO CBSI3AHHBIX C 00'b€KTAMU HWHTEJJIEKTYaJIbHOU CO6-
CTBEHHOCTH. B 4acTHOCTH, pacCMOTpPEHbI WPUCAUKIMOHHbIE U HEIOPUCAUKIMOHHBIE GOPMBI 3al[UThI
HHTEJJIEKTYaJbHbIX NPaB, aBTOPbl OTMEYAIOT NMPEUMYINECTBA OTAEJbHBIX CIIOCOOOB 3alUThl MpaB
Ha 00'bEKThI UHTEJJIEKTYa/IbHOW COOCTBEHHOCTH, KPUTUKYIOT CyIIECTBYIOLHE TPaBOBbIe MPOOEJIb] B UX
peryJupoBaHUY, aHAJU3UPYIOT Cy[eOHYI0 IPAaKTUKY 10 JaHHOMY BONIIPOCY.
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[locTosiHHOe pa3BUTHe 0611leCTBa, TPeOyIolllee NOsABJIeHUs Ka4eCTBEHHO HOBBIX, HAy4YHO 060C-
HOBaHHBIX 6J1ar, HeNpepbIBHOE Pa3BUTHE KYJIbTYPbI U CO3/JaHHe HOBBIX 00'b€KTOB, SIBJIAIOLIMXCS pe-
3y/JIbTaTaMHU TBOPYECKUX M3bICKAaHUH aBTOPOB, NPEJCTABJISAIOT CO601 OCHOBOIOJ/IAraIlLKe MpeAro-
CBLJIKH I0pUIMYECKOT0 0becriedeHus 3l ThI IPaB Ha 06'bEKThI MHTE/JIEKTyaIbHON COOCTBEHHOCTH.
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Pe3ysibTaThl HHTEJJIEKTYaJbHOM [1eITeJIbHOCTU U IPUPAaBHEHHbIE K HUM CpeJiCTBA UH/UBH-
JlyaJusalyi, IpYU YCJI0BUHU 0becliedeHNUs] UX OXPaHOM, ABJSATCHA CAaMOCTOATENbHBIMU 00'beKTaMH1
rpakZlaHCKUX IpaB. 3akoHOAaTe b, opMyIupys HOpMY cT. 128 'paxkaaHckoro kojekca Poccuit-
ckoit Penepanuu (gasnee takxke - 'K PD)1, 060c06/151€T 06 bEKTHI UHTEJJIEKTYaJIbHOW COGCTBEHHO-
CTU OT TAKUX JOCTATOYHO KJIACCUYECKUX JIJIS YACTHOTO IpaBa AABJIeHUH, KaK BellY, BelllHble [1PaBa,
a TakKe HeMaTepHa/bHble 6/lara. JTO BbI3BaHO, NpeX/e BCEro, HeMaTepUaJbHOW NPUPOJOHN
06'beKTOB UHTEJIJIEKTYaJIbHOW COOCTBEHHOCTH, a TaKXKe CyL[eCTBOBAaHUEM KaK NpaB UMYIeCTBEH-
HOI'0 XapaKTepa (MCK/IIYMTeNbHbIX [IPaB), TaK U NpaB JIMYHbIX HEUMYLeCTBEHHbIX, TPaJAULHOHHO
Ha3blBaeMbIX aBTOPCKUMH, a TaKXKe UHBIX [1PaB, He UMeI0LUX UMYILeCTBEHHOI' 0 XapaKTepa, HO U He
COOTBETCTBYIOLUX MPHU3HAKAM JIMYHBIX HEMMYILeCTBEHHBIX N1PaB.

JevictByromuii 'K P® 3akpenuisieT B cT. 12 psa 061X cCIOCO60B 3al[AThI I'PaXK/aHCKUX MPaB.
C yuetoMm nosioxkeHui 1. 1 ct. 1250 'K P®2, npruMeHHUMBIMHU B 1ieJISIX 3aLIMThl UHTENIEKTYaIbHbIX
npaB SBJSIIOTCA BCe U3 HUX, TeM He MeHee, Ha3BaHHAs HOpMa obpalllaeT BHUMaHUe Ha 2 06CTos-
TeJIbCTBA — CYLECTBO HApPYLIEHHOTrO MpaBa U NMocaeAcTBUSA Takoro HapyueHus. Ct. 1251 'K PO
3aKpenJisieT CIoCoObl 3alUThl IMYHBIX HEUMYLeCTBEHHbIX IPaB, a CT. 1252 TK PO - ucknrouyuTtesb-
HbIX. CyieOHasA MpaKTUKa JOMNOJHAET 3aKOHOJaTe/IbHble MOJIOXKEeHUS, B YaCTHOCTH, BepxXoBHBIN
Cyn Poccuiickoit ®enepauuu (fanee Takxke — BC P®) ykazaJs, 4To UCK/IIOYMTENbHOE IPAaBO, UMEI0-
llee MMYILIECTBEHHYI0 NMPUPOAY, He NOJAJIEXHUT 3allluTe MyTeM B3bICKaHUS MOpaJbHOIO Bpejas.
[Ipu 3TOM He3HaHMe HapyIIUTeJNeM caMoro GpakTa HapylleHUs] UM UCKIIOYUTEbHBIX [IPaB UHOTO
JIMLIA He BJIMSIeT Ha BO3MOHOCTb B3bICKaHUS KOMIIEHCALMU 3a HapylleHue NpaB, KaKk U caMo OT-
CYyTCTBME Y HapylIUTeas1 MHGOpMalMy 0 HaJIMYKU NTpaBoo61a/jaTensas.

3akoHozaTe/ b 06/ieJIMJl BHUMaHUEM TEPMUHOJIOTUYECKYI0 COCTABJIAIILYI0 paccMaTpuBae-
MOro siBJieHus. JJoKTpHHa e 10/ coco6aMu 3alUThl FPaXKJaHCKUX IpaB IOHUMaeT COBOKYITHOCTb
nprveMoB (MOAXOJ0B, TEXHOJIOTUN) AJIs JOCTWXKEHUS LieJd 3aliuThl (IpeBeHLUH, NpeceyeHus],
NpaBONPU3HAHUS, YCTPAHEHHUS NPENsATCTBUU, OTPULATENbHBIX MOCAeACTBUN paBOHAPYIIEHUS U
T.A.) [1], 1160 3aKpenieHHble 3aKOHOM MaTepUaJbHO-IPaBOBble Mepbl IPUHY/UTEJbHOI0 XapakK-
Tepa, IpYU IOMOLIY KOTOPBIX IPOU3BOJUTCS BO3/EHCTBHE HA IPAaBOHAPYILIUTEJA U BOCCTAHOBJIEHHUE
HapylleHHBbIX NpaB [2, c. 284]. Ha Haw B3rsis/1, BTOpas AeUHULUSA 3aCaAyKUBaeT BHUMaHUS U, BO3-
MOXXHO, ITIOJIJIEXKUT BHECEHHUIO B I CTBYIOLIMU 3aKOH.

'K P® Take ycTaHaBJIMBAET, UTO B C/1y4ae, eC/IM OJJHUM JieCTBUEM HapyIllalTCs UHTeJLJIeK-
TyaJbHbIE [IPaBa Ha HECKOJIbKO 00'b€KTOB UHTEJIJIEKTYaJIbHOM COOCTBEHHOCTH, TO pa3Mep KOMIIEH-
calMu onpejiessieTcs 3a KaX/bli GakT HapyuleHus npaB. CyZie6Has NpaKTUKa TaKKe UCXOJUT U3
TOTO, YTO KaXKJOe [elCTBHe, Hapyllawllee WHTe/UIeKTya/lbHble NpaBa, fABJAETCHd OTZJeJbHbIM
paBOHApYIIEHUEM, eCJIM He OY/IeT J0KA3aHO eIUHCTBO YMbICJIa’.

B ciiyyae BO3HMKHOBEHUS NPaBOBOro KOHQJIUKTA BCIeCTBUE HapyLIEHUsl IpaBa Ha UHTeJI-
JIEKTYa/IbHYI0 COOCTBEHHOCTb, MPAKTU4YECKU HEU30€eKHbIM SIBJISIETCS NOsIBJIEHHME UHTEJJIEKTYyalb-
HOTO cropa.

Kak oTMeuaroT uccieoBaTtesy, B chepe rpak/JaHCKOU PUCAUKLUY B 1]eJIOM CKJIa/|blBaeTCs
JiBe TPyINIbl NPaBOOTHOLIEHUM — 4YacTHONpaBOBble (FOPU30HTAJIbHble) U NMy6JUYHO-NIPABOBbIE
(BepTuKasibHbIe). YacTHONMPABOBOM XapaKTep TPa)KJAAaHCKOTO MPAaBOOTHOIIEHUS OMNpeJesisieTcs

L «'paxkganckuii kogekc Poccuiickoi @epepanuu (yactb nepsasi)» oT 30.11.1994 Ne 51-®3 // CIIC «KoHcysnbTaHT-
[Troc».

2 «'paxkpanckuit kogekc Poccuiickoit enepanuu (dactb yetBepTasi)» ot 18.12.2006 N2 230-$3 // CIIC «KoHcy1b-
TaHT-[l110C».

3 Onpenenenne CyneGHOUW KOJUJIETHH IO TPaKJAaHCKUM JesnaM BepxoBHoro Cyza Poccuiickoit ®@enepanuu ot
23.12.2014 Ne 5-KI'14-126 // CIIC «KouncynbpTanT-Iln0C».

4 Onpegnenenve CyfneGHOUM KOJIJIETUH MO TpakKJaHCKUM JesiaM BepxoBHoro Cyza Poccuiickoit ®enepanuu ot
19 anpens 2011 r. Ne 77-B10-9 // CIIC «KoHcyabTaHT-I1110C».

5 Onpepenenve BepxoHoro Cyzaa PO ot 28.01.2020 Ne 305-3C19-26821 no geny Ne A40-182072/2017 // CIIC
«KoHcyabTanT-Ilnroc».
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PaBEHCTBOM Y4YacTBYIOLIMX B HeEM CyO'beKTOB. HanpoTuB, ny6/IM4YHO-NIPAaBOBble OTHOLIEHUS OCHO-
BaHbl HA HEPABEHCTBE UX CyO'bEKTOB U OTCYTCTBUU aBTOHOMHUHU BOJIH [3].

TakuM 06pa3oM, noaBAsAETCA HE06XOAUMOCTb AU PepeHIIMPOBAaHHOTO TPAaBOBOI0 NOAX0/a
K 3allUTe NPaB Ha UHTEJJIEKTYa/IbHYI0 COOCTBEHHOCTb B 3aBUCUMOCTH OT COJlep>KaHUs MaTepHalib-
HbIX IPAaBOOTHOLIEHUH, UX CYyO'bEKTHOIO COCTaBa.

B 3aBUCUMOCTH OT HaJIMYUSA YIIOJTHOMOYEHHOT0 CyO'beKTa, pa3pellarliero BO3HUKIINWKI Ipa-
BOBOM CHOP, BbIAESAIOT OPUCAUKLIIMOHHYIO U HEIOPUCAUKIIMOHHYI0 POPMBbI 3a1IUThI CyO'beKTHUBHbBIX
npaB. HelopucAUKIIMOHHBIE CIOCOOBI JOCTAaTOYHO NMPOCTHI, ONEPATHUBHbI, HE UMEIT HACTOJIBKO
ri1y60koil ¢opMasn30BaHHOCTH, a TaKKe COOTBETCTBYIOT TPeOOBaHUAM KOHQHUAEHLHAJbHOCTH.
OfHaKO 3a4acTyl TaKue CIoCOObl JIMIIEHbl KaKOU-JW60 MPUHYAUTENbHON CUJIbI, MOJIArarTCs
JIUIIb Ha 106pYI0 BOJIIO CTOPOH.

PaccmaTpurBas BapyaHThl BO3MOXXHOMW 3allUThl CyO'’beKTUBHOTO NIPaBa, BaKHO OTJIMYATh [J10-
cynebHble GOpMbI OT BHECYIeOHBIX. B JOKTpUHE cuuTaeTcs, YTo Jocyieb6Has ¢opMa pa3pelieHus
BO3HMKILEro MPaBOBOIO Clopa fIBJsETCA 00s3aTesJIbHBIM 3TaloM IepeJ obpalieHueM B cyz [4],
TOT/Jla KaK BHecy/iebHas ¢opMa He UMeeT HeloCpeJ,CTBEHHOM CBSA3U C BO3MOXKHOCTbIO NOCIeyI0-
mero obpauieHusd B cyf. K focyzebHol popMe OTHOCUTCA NpeTEeH3UOHHbBIN NMOPSAI0K pa3pelleHns
KOHQJIMKTA, T.e. obpallleHHe K MpaBOHApYLIMTEJNI0 C TpeboBaHUEM J0OPOBOJIBHO MPEKPATUTh
HapylleHHe YyKUX PaB ¥ NPUHATb Mephl K UX BOCCTAHOBJIEHUI0. DTOT NOPA/LOK YCTaHABJIUBAETCS
corJialleHHWeM CTOPOH, 00bIYasiMH J1eJI0BOT0 060POTa, KaK UCKJII0OUEHHE — 3aKOHOM.

UccnenoBaTteny, packpbiBasi IPaBOBYIO CYLIHOCTb PETEH3WOHHOI0 NOPAAKa yperyJanupoBa-
HUSA CIIOpa, OTHOCAT €ro K YaCTHOMY C/y4alr camo3auuTel npaB [5]. [IpeTeH3HOHHBIA NOPAL0K
ABJIIeTCA 0053aTeJbHBIM K COOJIIOJEHUIO B psAZie CAy4YaeB, YCTAHOBJEHHBIX 3aKOHOM. B ciydae
Heco06J1I0/leHHs] TPeTEeH3UOHHOI0 NOPsA/iKa pa3pelleHus cropa CyJ, Bo3BpallaeT UCKOBOe 3asiBJie-
HUe JIN60 OCTaBJIsIET ero 6e3 pacCMOTPEHMUS, €CJIU paHee OHO ObIJI0 IPUHATO K IPOU3BO/CTBY Cy/a.
BbIHOCHMOE ompe/iesieHre 0 BO3BpallleHUH UCKa SIBJISIeTCS 002KamyeMbIML.

[IpeTeH3MOHHBIN MOPAAOK ABJSAETCH 006513aTe/IbHbIM B ps/ie CJy4yaeB, YCTaHOBJIEHHBIX 3aKO-
HoM. Hanpumep, 4. 5 cT. 4 ApbUuTparkHOro mnporeccyajbHoro kogekca Poccuiickoit ®esepanuu
(manee Taxxe - AIIK P®)?2, ycraHaB/MBaeT NpeTeH3UOHHbIN MOPSAL0K pa3pellieHHts CIIOPOB, BbITe-
KaIoLMX U3 JOTOBOPHBIX OTHOLIEHUH, a TaKXKe CIIOPOB, 0OCHOBAHHBIX Ha KOHAUKIMOHHBIX TpeboBa-
HUsX. [lomumo aToro, 1. 5.1 ct. 1252 'K P®, riiacut, 4To npeTeH3UOHHbBIN MOPS/I0K SABASETCA 0065-
3aTeJIbHBIM U B CJIyyae, eCJIM CTOPOHBI — IOpPUAUYECKHE JULa U (UIK) NpeAlpUHUMATENH, a CIOP
NOJJIEXKHUT pa3pelleHUI0 apOUTPaKHbIM CY/[0M.

3acny>KMBalOT BHUMaHUs Y MoJIoXKeHUsI a63. 2 1. 1 cT. 1486 'K P®, pakTuyecku ycTraHaBIU-
BaloIllMe NMPETEH3UOHHBIN NOPSAAOK B CJly4dae MOSABJEHUS JIMLA, XKeJIALero MojJay4ydTh NpaBa Ha
HEUCI0JIb3yeMbI TOBapHbIM 3HAK.

WHoil oTaenbHON popMOil pa3pelleHus CIOPOB, B TOM YMCJ/Ie UHTEJJIEKTYaIbHbIX, BJSETCS
IOpUCAUKLUOHHAsA popMa. U BaxkHelLIel 4epTOH, OTJIMYAIOLeN NHTe/JIEKTyabHble CIOPbI OT UHbIX
IPaBOBBIX CIIOPOB, SIBJSETCS MHOr006pa3ve BJIACTHBIX CYO'bEKTOB, YINOJHOMOYEHHBIX 3aKOHOM
JUISl pa3pelleHus] JaHHOW Tpynnbl NPaBOBbIX KOHQPIUKTOB. B COOTBETCTBUM C MOJIOKEHUSIMH
4. 2 cT. 1248 M'paxkpaHckoro kogekca Poccuiickont @epepanuu, B caydasx, IpeyCMOTPEHHbIX 3aKO0-
HOM, 3all[MTa UHTeJJIEKTYaJlbHbIX IPaB B psi/ie IPaBOOTHOLIEHUHN OCYIeCTB/ISAETCA B alMUHUCTpa-
TUBHOM nopsifike. [Ipy aToM Jies1a, OTHECEHHbIe IPaXK/JaHCKHUM 3aKOHOM K a/IMUHUCTPATUBHOMY I10-
pAAKy, He MOJJieXaT PacCMOTPEHMUIO U paspelieHUI0 cyfoM. [loaToMy B ciaydae moJayud JIMLOM
HMCKOBOTO 3as1BJIeHUs], IpeJIMeT KOTOPOTO BXOAUT B HOpMY 4. 2 cT. 1248 'K P®, cyg, oTchiiag k . 1

ITloctanoBneHue ®AC Bosro-Batckoro okpyra ot 23.05.2014 no gesy Ne A79-5958/2013 // CIIC «KoHcynbpTaHT-
IJTEOC.

2 Ap6uTpaxKHBIH IpoLeccyanbHbIA Kogekc Poccuiickoit @enepanuu ot 24.07.2002 Ne 95-®3 // CIIC «KoHcynb-
TaHT-ILIIOCY.
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4.1 ct. 127.1 AIIK P® mau n. 1 4. 1 cT. 134 "'paxkjjaHCKOTro npoljeccyalbHOro Kojekca Poccuiickoit
depepanuy, 0OTKa3bIBAET B IPUHATUH HcKal.

OpraHamy, OCyILECTBJISIIOIMMU PacCMOTPEHHE UHTENJEKTYaJbHbIX CIOPOB B a/[MUHHUCTpA-
TUBHOM TMOpsi/JiKe, SIBJASIOTCI MHHHCTEPCTBO CeJbCKOTo xo3siicTBa Poccuiickoit ®enepanuu?,
depepanbHas cayx06a M0 UHTEJJIEKTYaJlIbHON cCOOCTBEHHOCTH (PocnaTeHT), a Tak»Ke UHbIE OpraHbl
VCIIOJIHUTEJIbHON BJIACTU B OTHOLIEHWM CEKPETHbIX U300peTeHUM. [lepedyeHb TaKUX OpPraHoB
yTBepxaaetcs [IpaButenbcTBoM Poccuiickoit @enepanuus.

B cTtpykType PocnatenTa ¢pyHkumonupyert [lasaTa no naTeHTHbIM ClIOPaM, B paMKax KOTOPOH
Y OCYILECTBJISIETCS PAaCCMOTPEHHE U pa3pellieHrne UHTEeJIEKTYa/IbHbIX CIIOPOB, OTHECEHHBIX IPaX-
JIAHCKHUM 3aKOHOJaTeJbCTBOM K KoMneTeH WU [lanaThl. [lasaTa pyKoBoACTByeTCA HOpMaMHu Jiek-
CTBYIOLIETO 3aKOHO/ATE/NbCTBA, a TaKXKe NoJiokeHUsAMH [Ipukaza MuHo6pHayku Poccuu Ne 644,
MunskoHoMmpasBuTus Poccuu N2 261 ot 30.04.2020 «06 yTBepKAeHHUU NMPaBUJ PacCCMOTPEHUS U
paspeleHus desepasbHbIM OPTaHOM HCIIOJHUTETbHOMN BJIACTU 110 UHTEJLJIEKTYaJIbHOU COOCTBEH-
HOCTH CIIOPOB B a/[MMHUCTPAaTUBHOM nopsake»*. HazBaHHble [IpaBuia Takke SIBJASIOTCS OPUEHTH-
POM TaKXXe U [IJisl UHbIX OPTaHOB, OCYIIECTBJAIIIMX PACCMOTPEHHE MHTE/JIEKTYa/lbHbIX CIOPOB
B a/IMUHUACTPATUBHOM NOpPs/JKE.

'K P® Takke ycTaHaBJIMBaET U NMOPSIOK BCTYIJIEHUSI B 3aKOHHYIO CUJYy PellleHUH 110 UHTe-
JIEKTYaJIbHBIM CIOpaM, MPUHATBIX B aAMUHUCTPATUBHOM MOpSJIKE — TaKhe pelleHUs] BCTYNalT
B CHJIY B JleHb UX NPUHATUSA. CyleOHOe ocllapMBaHKe TaKUX pelleHUH TakXKe NpsiIMo NpefycMaTpHu-
BaeTCsl 3aKOHOM.

CaM aJMUHUCTPATUBHbBIN NOPSAJOK PAaCCMOTPEHHUSI UHTE/JIEKTya/IbHbIX CIIOPOB B YaCTH €ro
NpaBOBOM perjilaMeHTallMU SBJISIeTCS I0BOJIbHO HeCOBepllleHHbIM. Mcciie/loBaTe/ M oTMevaloT [6],
YTO CYLeCTBYOUIMNA a[MUHUCTPATUBHBIN MOPSJ0K CKJIOHEH K MPOsIBJIEHUIO KOHGJIUKTA UHTEPECOB —
PocnaTeHT pakTU4YeCKH paccMaTpUBaeT anobbl Ha cebs xxe. YTo co3/iaeT onaceHus B 06 beKTUBHO-
cTU caMoro opraHa. C [pyrov CTOpoHbI [7], B IpaKTUKe POCCUMCKHUX CYI0B, HECMOTPS Ha OTCYTCTBUE
dopMasIbHBIX MPUYHMH, 3aKPENUJIOCh TPUOCTAHOBJIEHHE TPOXU3BO/CTBA I10 JIeJ1y B C/IyYae 06palieHusI
B PocnaTeHT B aAMUHUCTPATUBHOM MOPSJIKe. YYUTbIBAs, YTO obpaiaThcs B PocnaTeHT MOXKHO He-
OTpaHUYEHHOE KOJIMYEeCTBO pas, B NOCJAeAyI0lleM ocriapuBasi BBIHOCUMOe pelieHue B Cyzie 10 UHTeJI-
JIEKTya/IbHbIM ITpaBaM, BOSHUKAET Jia3eiKa /151 3aTArMBaHUs pa3orupaTebCTBa.

Co cBOel CTOPOHBI OTMETUM TaKXKe U TO, UTO A0 HeJaBHero BpeMeHu HU 'K PO, Hu IMpaBusa
He perJlaMeHTHUPOBaJIM BO3MOXKHOCTb KOMIIEHCALUM PACXOZ,0B, IOHECEHHBIX CTOPOHAMHU B CBSI3U
C y4YacTHUeM B aJ[MMHMCTPATHBHOM MOPS/AKE PACCMOTPEHUS HHTeEJJIEKTyalbHOTO crnopa. OgHaKo
KouctutynuonHsiit Cy Poccuiickoit @enepanyvu B JasibHelIeM NpUILIEes K BIBOJY O HEKOHCTYIIU-
OHHOCTH CyLI[eCTBOBABILEr0 MPAaBOBOI'0 MOJIOKEHU®. B anbHeeM, HA OCHOBAaHUHU €ro MpaBOBOM
MO3UIMH, ObLJIM BHECEHBI U3MEHEHUS B JIEMCTBYIOIMN 3aKOH.

1 MloctaHoBaeHue [lnenyma BepxoBHoro Cyza P® ot 23.04.2019 N2 10 «O mpuMeHeHUHM 4YacTH 4eTBepTOH
I'paxxaaHckoro kopaekca Poccuiickoit @enepaunu» // CIIC «KoHCyAbTaHT-IIIIOCY.

2 MloctanoBsenue [IpaButenbcTBa P® ot 12.06.2008 N2 450 (pen. ot 30.11.2023) «O MUHHUCTEPCTBE CEJILCKOTO
xo3saicTBa Poccutickoit @epepaunu» // CIIC «KoHCyAbTaHT-IIIOCY.

3 [Ipuka3 MuHo6pHayku Poccuu Ne 644, MuHakoHoMpa3BuTUsl Poccuu N2 261 ot 30.04.2020 «O6 yTBepJeHUU
IpaBUJI paCCMOTPEHHUS U pa3pelieHUs de/lepasbHbIM OPTaHOM HUCIIOJHUTENBHON BJIACTH 110 UHTEJJIEKTYaJIbHON
COGCTBEHHOCTH CIIOPOB B a/AMUHUACTPATUBHOM nopsizike» // CIIC «KoHCy/IbTaHT-ILTIOCY.

4 MloctanoBaeHue [IpaButesnbctBa PO ot 02.10.2004 Ne 514 (pen. ot 18.11.2017) «O denepasbHbIX opraHax
HCIIOJIHUTEJIbHOU BJIacTH, ['ocyiapcTBEHHOM KOpIOpaluy 1o aTOMHOU 3Hepruu «PocaTtom» u ['ocygapcTBeHHOM
KOpIOpaLXH1 10 KOCMUYECKOH JleaTeJbHOCTH «POCKOCMOC», yTIOJIHOMOYEHHBIX pacCMaTPUBATh 3assBKH Ha BblJady
naTeHTa Ha cekpeTHble n306peTeHuss» // CIIC «kKoHCy/IbTaHT-TLTIOCY.

5 [locranoBsenue KonctutyuuonHoro Cyza P® ot 10.01.2023 Ne 1-I1 «Ilo ey o npoBepKe KOHCTUTYLIMOHHOCTH
ctaTb¥ 15 v nyHKTa 2 cTaThu 1248 I'paxkgaHckoro kogekca Poccuiickoit ®efiepanuu, ctratbu 106 v yacTu 1 ctaTtbu
110 Ap6uTpakHOro npoueccyaabHoro kojekca Poccuiickoit @efepaniiy B CBsI3U C XKaio60i 0611ecTBa C OrpaHU-
yeHHOU oTBeTcTBeHHOCThIO «HUKA-IIETPOT3K» // CIIC «KOHCYy/IbTaHT-IJIIOCY.

Cesepo-KaBrkasckuii iopuguyecknii BeCTHUK. 2024, No 2 119



Problems of Civil law
Khrapunova E. A, Mustafaev R. A. Ways to protect intellectual property rights at the current stage of development of civil legislation

Cyne6Has popMa 3aIMUThI IPAB HA UHTEJJIEKTYaJIbHY0 COGCTBEHHOCTh TAKXKe MPSIMO Mpeay-
cMoTpeHa nosioxkeHUsAMU 'K PO. Bo3HUKIININ MHTe/eKTyalbHbIMA CIIOP, IPU HAJWYUU COOTBET-
CTBYIOILUX YCJIOBUM, MOXKET ObITh pa3pelleH Kak Cy/l0M 001lel IOPUCAUKLINY, TaK U apOUTPaKHBIM
cyZioM, B TOM unciie CyZiloM [0 UHTEJJIEKTYaIbHBIM NpaBaM. OiHAKO B JIIO60OM ciy4yae JlaHHasl KaTe-
ropus CIOPOB UCK/I0YEHA U3 KOMIIeTEHIIUM MUPOBBIX CyZeH.

Pa3pemias MHTe/IeKTya/lbHble CIOPBI, Cy/laM HAaJJIEXUT YYUTBHIBATb CHeLUPUKY TeyeHUs
CPOKOB UCKOBOM JaBHOCTHU B JaHHOU cdepe. 3a4acTyro HapyllleHHs] UHTe/JIEKTYabHbIX IPaB HOCSAT
JUIALMNCA XapaKTep, IPOUCXOAAT B HeCTaHJApTHBIX YCJ0BUAX, HalpuMep, B ceTU «MHTepHET».
K aasamuMcsa HapyleHUsAM MHTe/JIEKTyalbHbIX IPaB NPpMMeHUMa no3unus’, BblpaxkeHHass BC PO
eute B 2012 r. B cBeTe ee moJioKeHUH, K Tpe6OBaHUSM, CBI3aHHBIM C JJISIIMMUCS HelpeKpalleH-
HbIMM HapylleHUAMH NpaB, 001N CPOK UCKOBOU JaBHOCTH He NPHUMEHAETCH.

Cyzpl o6uied IOPUCAUKLMU NPUJEPXKUBAIOTCA MO3ULUHU, B COOTBETCTBUU C KOTOPOH AJsA-
IIMMCSI TpaBOHApYILIEeHUEM SIBJISIETCS CUTYyalLMs, KOr/Jja JIMI0 HapyllaeT 06s13aTe/IbCTBa He B OJJUH
onpeje/ieHHbI MOMEHT, a B TeYeHHUe OIpeJleJIeHHOT0 BpeMeHHOTo npoMexyTka. Hanpumep, cyz
NpY3HaJ AJIAIKUMCSA IpaBOHapyLIeHueM CUTYalMIo, KOrZa OTBETUUK HapyllaeT 0653aTe/IbCTBa Ha
NPOTS>KEHUH BCETO Mepruo/a AeUCcTBUS JOroBopaZ.

OcobeHHOCTBIO chepbl NpaBa UHTEJJIEKTYa/IbHON COOCTBEHHOCTH SIBJISIETCA HAaJIM4Me Cllelu-
dbruyeckux MeXaHU3MOB, UCHOJb3yEMbIX HeJLO0OPOCOBECTHBIMU JIMLIAMHU B IieJiSIX MOC/AeAyLIero
npeabsABJIEHUS UCKOBbIX TPEOOBAHUM K UHBIM XO3SIMCTBYIOLUM CyO'beKTaM. fIB/seTcss BCEMUPHO
pacnpocTpaHeHHOH MPaKTHKa TaK Ha3bIBAEMOTO «IIATEHTHOTO TPOJUIMHTA», TO eCTb GOPMaIbHOTO
3aKpenJieHUs1 UCKJIIUYUTETbHBIX IPaB 3a COO0M JIMLIB C 11eJIbI0 OCTeAYIOIEro MpeAbsaBAeHUS UC-
KOBBIX TpeOOBaHUM.

Be3yc/10BHO, NpaKTUKa NaTEHTHOr'O TPOJIJIMHIA ABJISETCSA T'YOUTENbHOU U A1 LieJiell coBep-
IIEHCTBOBAHUS 00'bEKTOB UHTEJIJIEKTYaJIbHOW COOCTBEHHOCTH, U [ 1ieJiell IPaBOCyAus B L|eJI0M,
ABJIASCH, paKTUYECKH, IPOSIBJIEHMEM 3JI0yNIOTpebieHUs npaBoM. UcciefoBaTesiM 0TMeYaroT, YTO
JlaHHOe HeraTUBHOe fIBJieHHe, 6oJibllle CBOMCTBEHHOEe 3apy0eXXHbIM roCyJapcTBaM, NPUBOJAUT
K 3HaUUTEJIbHOMY MaTeprUalbHOMY yliep0Oy AJis1 J06pOoCOBECTHBIX UL [8].

[Togo6HOE Aes103, MHUUUPOBAHHOE MAaTEHTHBIM TPOJIJIEM, CTAJIO NPEeAMETOM PAacCCMOTPEHUS
BepxoBHoro Cyna Poccuiickoit ®enepanuu. Pabyna gesa, ¢ yueToM NpejuieCTBYIOIUX COOBITHH,
clefyollas — UCTel, 3aperucTpupoBasl 3HaK 06CAyKUBAHUSA C JOCTaTOYHO 6J1ar03BYyYHbIM Ha3Ba-
HUeM «[lysaHeTa», a TakXke psJ, NPOU3BOJAHBIX CJIOBOCOYETAHUM C MCIOJIb30BAHMEM CJIOBA
«[lnaneta». B gasbHeleM ucTel npebsiBUJI Tpe6GOBaHUS K BJIaJleJiblly TOProBOTO LIEHTPA, KOTO-
pbIi McIoJib30BaJ C10BO «[ly1aHeTa» B KayeCcTBe HAMMEHOBAHHS TOPTOBOIO LIEHTPA U HEMocpe/-
CTBEHHO Pa3MeCTHWJI JaHHYI0 HaJIUCh HA 3/laHUH TOPTOBOIO LIEeHTpa.

Cyz nepBOM MHCTAaHIIMU, paccMaTpHBas [1eJio 110 CYLeCTBY, OTKa3aJl B Y/10BJ€TBOPEHUHU HUCKO-
BbIX TpeGOBaHUM, COC/NABIIUCh HAa PAa3HOPOJHBINA XapaKTep [JlesiTeJIbHOCTH UCTLA U OTBETYHKA.
Cyapl anesISUOHHON U KaCCAaMOHHOM MHCTAHLUM C BBIBOJAMHY HUKECTOSILEN HHCTAHLIMU HE CO-
IJ1aCUJINCh, OTMETUB, UTO HECMOTPS Ha Pa3HOPOJHBbIM XapaKTep HCII0JIb30BaHUS 3aperucTpUpo-
BaHHOTr0 0603HaYeHHs, B IJla3axX NOTPebUTe s eI TeJbHOCTD, OCylllecTB/sieMasl CTOPOHAMHU, OCTa-
eTCsI CXOZHOM JIO0 CTeNeHH CMellleHus.

BC P® He corsiacusics ¢ BbIBOJIaMU HHXKeCTOSALUX MHCTAHIIMH, paKTUUeCKU 3aCHUJIUB aKT CyZa
nepBo# MHcTaHIMU. BepxoBHbIil Cy/ yKa3as, 4TO ec/id TOBapHbIM 3HAK JINO0 3HAK 06C/IyKMBaHMUH,
XO0Tb U (GOpPMaJIbHO CXOJAHBIM C JPYTUM, HE MCIOJIb3YeTCsl, TO HEBO3MOXXHO M HUX CMELIEHHE,

1 Onpepnenenue BepxoHoro Cyna PO ot 13.04.2012 Ne 6-B12-1 // CIIC «KoncyabTanT-Ilntocy.

2 [loctaHoBJIeHHE [leBATOr0 apObUTPAXKHOTO ane/IsiLMOHHOTO cyfa oT 27.01.2023 Ne 09AI1-89967/2022 no feny
Ne A40-106027/2022 // CIIC «KoHcynbTaHT-ILnt0C».

3 Onpepenenne Cyne6HOM KoJIJIETHH IO 9KOHOMUYeCKUM criopaM BepxoBHoro Cyna Poccuiickoin ®efepanuu oT
30.06.2023 N2 301-3C23-2808 mo mesy Ne A11-417/2019 // CIIC «KoncynptauT-Ilnrocy.
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IIpo6J1eMBbl rpaKAaHCKOTro Npasa
XpanyHosa E. A, Mycmadgpaes P. A. Cnocobbl 3auyumsl UHMEANEKMYAAbHbIX NPA8 HA COBPEMEHHOM 3MAne ...

MOCKOJIbKY HCII0JIb3YyEMOMY CPE€ICTBY WHJUBHUJyAJM3AllMM U He C YeM CMeIllaThbCs, a 3HAYMT,
Y IOTPeOUTENN HE CMOTYT 3aNyTaThCs.

[IpeacraBasieTcs, yTo npaBoBas no3uus BC PO aBaseTcsa kak MUHUMYM ciopHOU. OcTaeTcs
HepacKpbITBIM BONPOC — a YTO JAeJIaTh B CUTYallMU, KOrJa MpaBoobJiaiaTeb, IBJSOIUKACS 106po-
COBECTHBIM, €llle TONPOCTY He MPUCTYIUJ K UCIOIb30BAHUIO TPHUHAAJIEKALUX EMY UCKJIIOUUTE b-
HbIX NpaB? OTKa3 B 3al]MTe ero npas, C yY4€TOM paccMaTpUBaeMoM Cy/leOHOM MPaKTHUKHU, He SBJIs-
€TCS1 COOTBETCTBYIOIUM I[eJISIM MPaBOCY/IUSI.

Cyn nepBo#l MHCTAHIMM, 000CHOBBIBAs 3/10yNOTpe6eHre NPaBOM CO CTOPOHBI UCTIIA YKasaJ,
YTO €ro AesTeNbHOCTb SIBJISETCS UMUTALMOHHOM, peaJbHOTO UCHO0Jb30BaHUSA UCKIIOUYUTENbHbBIX
npaB He 6b1L10. OIHAKO caM CyZle6HbIM aKT I0CTaTOYHOW MOTUBUPOBKH JJAHHOTO Te3uca He CoJiep-
KUT. BbIJ10 TaK)Ke YYTEHO, YTO N0 3asiBJIEHUSIM UCTLA O6blJI0 MHUIMUPOBAHO 60siee 50 CXOAHBIX J1el.
CrenyeT OTMETHUTbD, YTO Cy/bl IOIIJIM Bpa3pes € N0JIOXKeHHUsIMHU 1. 154 Beileyka3daHHoro [locTaHoB-
JIEHUs, B COOTBETCTBHUHU C KOTOPbIM caM GaKT HEMCIIOJb30BaHUE TOBAPHOT0 3HAaKa MpaBoo6.JiaiaTe-
JieM, o6palarIMMcs 3a 3allUTON NpUHAZJIeXalllero eMy npaBa, camo 1o ce6e He CBU€TeNbCTBYET
0 3JI0ynoTpe6JIeHUH PaBOM.

CumuTaeM, yTo BepxoBHOMy Cyay cienoBasio 6ojiee IJiyb0KO NOTPY3UThCA B pACCMOTPEHHOE
JleJ10, TOpaCcCy/1aTh O MPU3HAKaX 3/JI0YNOTPe6/IeHHS MTPAaBOM MPUMEHUTEJBHO K chepe NaTEHTHBIX
oTHoueHUH. CyliecTByolas MpaBoBas MO3UIMS, XOTb W 3allyilaiolias J06pOCOBECTHOTO y4acT-
HUKa 1eJIOBOr0 000p0Ta, HYKJaeTcs B ropa3zio 6oJsee r;1iydboKoM 060CHOBAaHUH.

B03M0>XHO ¥ BOSBHUKHOBEHME HA MPAKTHUKE CUTYALIMH, B KOTOPbIX JIMII0, PETUCTPUPYS CEPULID
TOBApHbIX 3HAKOB, T.e. 3HAKOB, CXOJHBIX MeXJy C0060i ceMaHTU4YeCKHU, GOHETHUYECKH, BHEIIHE,
PaBHO KaK U [0 UHBIM NPU3HAKAM, KeJaeT MOJyYUTh BO3MOXXHOCTh MHOT'OKPATHOTO B3bICKAHUS
KOMIIEHCAllMM 3a HapyllleHWe WCKIYUTeJbHOro mnpaBal. McTel, 3aperucTpupoBaBIIUN paHee
ToBapHble 3HakKU «KCHANTAL» u «Chantale [llanTanb», 06paTujics B cy/, C TpeO60OBaHUEM O 3alpeTe
OTBETYMKY UCN0Jb30BaTh 0603Ha4yeHuss « CHANTAL» u «Chantal» u o npucyxjeHuu KoMneHca-
UK. B uTore cioxuaach cuTyalus, B KOTOPOH KoMIleHcalusi GaKTUUYECKU COCTaBUJIA YEThIpeX-
KpaTHbIM pa3Mep CTOMMOCTH TOBAPOB, NOCKOJIbKY pacyeT KOMIIeHCAlUX OCYILECTBJISJICS B pac-
yeTe Ha KaXKJbld TOBAapHbIM 3HaK. Beicmimii Ap6utpaxubiii CyJ, Bo3Bpallas Jes0 B MEPBYIO
WHCTAHIUI0, OTMETHJ, YTO 3allylllaeMble TOBapHble 3HAKU (AKTHUYECKH SIBJSIOTCS TPYINON
(cepueit) 3HaKOB OJJHOTO NMPaBO06JIaZaTe s, KOTOPble 3aBUCUMbI YT OT Jpyra, CBA3aHbI MEXAY
Cc060¥ HaJIMYUEeM OJHOTO U TOTO e JJOMUHUPYIOLIET0 CJI0BECHOTO 3JIEMEHTa, UMeT QOHeTHYe-
CKOe U CEMaHTHYeCKOe CX0/ICTBO, a TaKXKe HecCyllleCTBeHHble rpaduyecKre OTJANYUSA, HE U3MEHS -
I0Il[Me CYLU[HOCTb TOBApPHbIX 3HAKOB, a KOJIMYECTBO TOBAPOB, COJlepKall[uX Ha3BaHHOe 0603Hayve-
HUe, caMO Mo cebe He YBEJUYHUJIOCh HCXOAS W3 TOrO0, YTO HCTIIOM 3aperMCTPUPOBAHO Cpasy
2 rpynIoBbIX TOBAPHbIX 3HAKA.

TakuM o6pa3oM, NpoBeZiIeHHOE UCCIeloBaHMe M0Ka3aJ/10, YTO HAa COBPEMEHHOM 3Tale pa3BUTHUSA
IPK/IAHCKOT0 3aKOHO/IATEeJNbCTBA CYIIECTBYET KOMILJIEKC CIOCOO0B 3aL[UThl UHTEJIEKTYATbHbBIX
npaB. B 1e/151x 3a11MThl NpaB Ha pe3yJ/ibTaThbl UHTENEKTYaJIbHOMU J1eATeJIbHOCTH U IPUPABHEHHbIE
K HUM CpeJiCTBa MHAWBUAYyaTU3allMy, TPUMEHSIOTCA 061[he Cocobbl, ycTaHOBJIeHHbIE B CT. 12 'K
P®. [Ipy 9TOM BaXKHO yYMTHIBATh U oJioxkeHUd 4. 4 'K P, ycraHaB/MBatolen cienjudruyeckue no-
JIOX)KEHHUS O 3all[UTe MpaB, IPUMEHUMbIE K paccMaTpUBaeMoi chepe rpakJaHCKUX NPaBOOTHOIIe-
HUH, a TaKXKe CJOXKUBILIYIOCS CyZleOHYI0 NMPAKTHKY, CYyIIECTBEHHO JOMOJIHAIIIYIO JeHCTBYyOIee
HOPMaTHUBHOE PEryJUPOBAHHUE.

I loctaHnoBsnenwue [pe3unauyma BAC PO ot 26.06.2012 Ne 2384 /12 no gesny Ne A40-146649/10-19-1260 // CIIC
«KoHcyapTanT-Iln10C».
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