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AnHomayus. Ha ocHOBe aHasin3a paboT TEOPETHUKOB NPaBa U yYeHbIX IPAKTUKOB, MOCBSIIEHHBIX CYX-
JleHUSIM O IOPUJUYECKON NMpUpoJe CyfAeOHON NMPaKTUKHA KaK WCTOYHUKA MpaBa, ee PoJId U MeCTe
B POCCHUICKOM MTPaBOBOM cMCTEME, aBTOPbI KOHCTAaTHPOBAJIM, UTO CAMOCTOSITE/bHOCTD CyZleOHOM npak-
THKU NpU3HaBajJIach TOJBKO Ha JAOKTPHUHAJbHOM YPOBHE, HO He OCHapuBaJach LEHHOCTb CyAebHOMN
NPaKTUKU [JIA [eATeJbHOCTU CYLOB, COBEPILIEHCTBOBAHUA 3aKOHOJATeJbCTBA U IJIOLOTBOPHOCTU
Hayku. UccnegoBaHre HOPMAaTHMBHOIO 3aKpelJIeHUsI KATErOpUH Cy1e6HOM PaKTHUKU B 3aKOHO/laTe lb-
CTBe MO03BOJIUJIO [OKAa3aTb MPOLECCyalbHY NPUPOLY CyAeOHON MPAKTHKU KaK MpPOLLEeCCyabHOTO
WHCTHUTYTAQ, a Ollpe/ie/IeHHe ero Ipe/IMeTHON KaacCuUKAIMU [T03BOJIUT COBEPIIEHCTBOBATH NMOPS0K
CcHCTeMaTHU3alyy CyZe6HOU NPaKTUKU.
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IIpo61eMBbl yroJIOBHOTO M IPOLECCYaIbHOT'0 NPaBa
JlycezeHosa 3. C, /lunkuH B. H. Cyde6Has npakmuka Kak vopuduyveckuli uHcmumym

Y kaxcdozo seneHus ecmv dge cmopoHbul, npomusocmosiujue opye opyay:
pezyasapHoe U HepezyaspHoe;, 83amb — omdamb; 00N%CHOe U Hedo/dKHCHOe;
8bl200a U 8ped; 3mo nomoaaem onpedeaums, Kak Ayvule U Kak nepecmpaueama
nopsidku u Haxodums 8b1X00 U3 1106020 noaoxceHus [1].

BBegeHue

CiioxHas coBpeMeHHas oJIMTUYecKasl, 3KOHOMHUYecKas U COLaibHas peaJlbHOCTb BHOCUT
CBOU KOPPEKTUBBI B POCCUUCKYIO IIPABOBYI0 CUCTeMY. /[JI1 HAyYHOT 0 I03HAHUA TAKOr'0 IPaBOBOr0
sIBJIEHUS KaK Cy/lebHast MpaKTHKa Heo6XoAMMo cdOpMUPOBATh MpeAMeT I03HAHUS, TO eCTh BblJe-
JIUThb CyZle6HYI0 IPAKTUKY U3 PeasIbHOCTH, ONpeIe/IUTh I03HABATe/IbHbIE 33/1a4U U pa3TPaHUYUTh
cylulecTBeHHOe U HecylecTBeHHoe. ChopMUPOBATh 11€JIOCTHOE MUPOBO33pEHYECKOE, TEOpETHYE-
CKOe IpeJicTaBJIeHHE O Cy/leOHOM IPaKTHUKe B Ka4eCTBe MO/Ie/IM IOCTAaHOBKH U pellleHUsI HayYHbIX
Y IPaKTUYECKUX PO6JIeM.

[IpaBoBasi cucTeMa HOCUT OTKPBITBhIM XapaKTep, IOCKOJIbKY OHa 06MeHUBaeTcs UHpopMa-
1Mel ¢ oKpy»Karllel colidajbHol cpesoil. COOTBETCTBEHHO NMPaBOBasi MPaKTUKA HEOT/leJIuMa OT
COLlMAJIbHOW NPAKTHUKH, KOTOpas BBICTYNAeT JJisl Hee UCTOYHUKOM Takod MH$opmauuu. 0puau-
yeckas IPaKTHKa, Pa3HOBU/IHOCTbIO KOTOPOU ABJSETCA Cy/leOHas NMpaKTHUKa NpeJCcTaBaseT Jes-
TeJIbHOCTb, CBI3aHHYIO C PeryJIMpoOBaHUEM COLMA/IbHBIX U MOJUTHUYECKUX OTHOLIEHUU IOCpes-
CTBOM 00OpalleHUsl K YCTaHOBJIEHHBIM NIPaBOBbIM HOPMaM M 3akoHaM. beccnopHo, ci0kuBILIeecs
BeKaMHU yTBepXK/eHue, YTO 6e3 y4yeTa CyleOHON NPAaKTUKU HEBO3MOXKHA HU J1eITeJIbHOCTD CY/l0B,
HU QYHKLIMOHUPOBaHUE 3aKOHOAATEJbCTBA, HU IJIOJOTBOPHOCTb HaykH [1, C. 474].

TeopeTHku paBa 0OTMEYAIOT, YTO IPU CJA0KHOM YCTPOUCTBE CUCTEMBI IPaBa, OHA 06J1aZiaeT
TaKWM CBOMCTBOM KaK caMOpery/JMpoBaHHe, CAMOHACTPOUKa. BHyTpHUcUcTeMHble TpaBOBble Mexa-
HU3MBbI 06€eCleYnBalOT JelCTBUE IOPHUANYECKUX HOPM B COOTBETCTBUHU C TPEOOBAHHUAMHU pa3BUBa-
IOLIMXCA OOLeCTBEHHbIX OTHOLIeHWH. Befyllee 3HaueHHWe MMEWT CBOMCTBA HOPMAaTUBHOCTH
¥ GopMaJIbHOM ONpesie/IeHHOCTH, 00ecredynBallie YCTOMYMBOCTh IPAaBOBOTO PEryJIMpPOBAHUSA
006111eCTBEHHBIX OTHOIIEHUH. CrcTeMa paBa CIOCOOHA ONepPaTUBHO YYUThIBATb NOTPEOHOCTH 00-
IIeCTBEHHOTO Pa3BUTHs, C NOMOIIBIO 3aJI0)KEHHOTO B HeM CaMOM MexaHM3Ma y4deTa CyAeOHOH
NpPaKTUKH [2, c. 644].

Hcxoas U3 cyxJjeHus, YTO MexX/1y IpUUiecKol Haykoi U ¢uiocopureil CylecTBYIOT Npsi-
Mble U 0OpaTHbIE CBSI3H, /I PACKPBITUSA CYyLeCTBa CyZ,eOHOM MPAKTUKU YMECTHO UCIO0JIb30BaTh
KHUTaNCKyI0 MyZpOCTb O IPOTUBOCTOSIHUU U COTJIACUU. ITA MyZPOCTb [JIACUT, YTO B MUpe He Obl-
BaeT Belllel, Ubs [IEHHOCTb HeM3MeHHa. B fiesiax He 6bIBaeT npaBuJia, KOTOPOEe NPUTOAHO /1151 BCEX
BpeMeH. /leslaTb HaZl0 TO, YTO HeJsIb35l He JleJIaTh U CAYLIATh TO, YTO HeJb35l He CJbIIATh. 3HaTh
[I0JI0KeHUe JieJ], a IOTOM JIeMCTBOBATh — UMEHHO 3TO COCTABJISAET COJlep>KaHUe UCKYCCTBA IPOTH-
BOCTOSIHUA U coryacusl. [Ipy 3TOM, MOTYT U3MeHATbCS CIOCOOBI IPUMEHEHUs] 3TOT0 UCKYCCTBA B
3aBUCUMOCTH OT U3MEHUBLINUXCA 00CTOATENbCTB. TakoM M0AX0J NO3BOJISIET 3arJITHYTh 32 PAMKH
MMIIepPaTHBHBIX NPOLECCyaJbHBIX MPAaBUJI, HO YETKO ONpeJessieT CyTh Belllel, MPOUCXOASALUX B
NpaBONPUMEHUTENBHOU AeATeNbHOCTH [1].

[TepBuuHOU GpopMoit cy1e6HOM NPAKTUKHU ABJSIETCA CyAeOHbIN aKT - 06pa3el NIpuMeHeHHUs
npaBa, CojiepKallluics B KOHKPETHOM MpaBoONpUMeHUTeJIbHOM akTe [1, c. 478-480]. Yto ecTh
cy/iebHasi MPaKTHKA, a YTO He sIBJIseTcs TakoBo? KakoBbI opuiuecKas Npupo/a, CoZiep>kaHue 1
OTJIMYMTEJIbHbIE IPU3HAKHU CyAeOHON NpakTUKU? [Jle peaslbHO HAaKaIJIMBAETCs ONBIT MPUMEHe-
HUS 3aKOHOZaTesbCTBa? fAByseTcs cyJebHas NMpakKTUKa MHCTPYMEHTOM peEryJiMpoOBaHHUs 06le-
CTBEHHBIX OTHOeHUN? ['Jle U Kak NposBJAITCA ee peryJsTUBHble cBoUcTBa? Ha KakoM ypoBHe
CyZle6HOM cUCTeMbl aKKyMYJIMPYIOTCS 06pa3Libl CyAe6HON MPAaKTUKH, HOCsLIMe 06s13aTe/IbHbIN Xa-
pakTep A/ npaBonpuMeHUTesneil? PaKkTUYECKU Ha3BaHbl TOJIbKO HEKOTOPbIE U3 GOJIbIIOTO Ie-
peyHs BONIPOCOB, BOSHUKAIILUX B paMKaxX IPaBOINIOHWMAHUA TaKOI'0 IPaBOBOTO SIBJI€HUS KaK Cy-
Jle6Has npakTuka. OTBETHl Ha MOCTAaBJIEHHbIE BONPOCHI COCTABJSIOT COJAEpP>KaHUE HACTOSIIETO
rccaegoBanus. OTCyTCTBHME e€QWHOW CUCTEMbI KOOPJMHAT B MCTOYHHUKAX POCCHUUMCKOTO MpaBa
MOPOXK/IaeT HeoNpe/eIeHHOCTb MeCTOIOJIOKEHUS CYyleOHON NMPAaKTUKKU A CyJlel, NTPaKTUKYIO-
IIMX IOPUCTOB, TEOPETUKOB MpaBa U BbICILIETO IOPUIHUYECKOT0 06pa30BaHUSL.
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TeopeTnyeckue U HCTOPUYECKHE NPEANOCHLIKU BIUSHUSA CyAe6GHOU MPAKTUKH
Ha MPaBOBYIO CUCTEMY

B mpaBoBeJleHHUU CYylIECTBYeT MHOXECTBO B3IVISIIOB Ha MOHSITHE CyZe6HOW MpPaKTUKU:
1) B LIMPOKOM CMbICJIe cyAie6Has MPaKTHUKaA - IPpaBONPUMEHUTEbHAS AeATEeNbHOCTb Cy/1a, Ipej-
CTaBJALIAA eJMHCTBO BJAACTHOU e TeJIbHOCTH, HallpaBJIeHHON Ha BbIHeCEHUe UHAUBU/IyaJIbHO-
KOHKPETHBIX Cy/leOHBIX aKTOB; 2) B y3KOM CMbICJIe Cy/ieOHas NpaKTHKa - ONpe/ie/IeHHbIN pe3yJib-
TaT, 00’b€ KTUBUPOBAHHBIN ONBIT IPABONPUMEHUTENBHOU [eATeJbHOCTH CyZ0B; 3) KOMIIJIEKCHBIN
NOAXOJ, - CyZ,e6HOU NpaKTUKa 3TO eJUHCTBO NPAaBONPUMEHUTENbHON AeATEeTbHOCTH U CPOPMHU-
POBAHHOI'0 Ha ee OCHOBE COLlMaJIbHO-IIPABOBOTO ONBITA, OTPAXKEHHOT'0 B aKTaX BbICIIUX CY/I0B.

JlopeBoO/IIOLIMOHHBIE, COBETCKUE U MOCTCOBETCKUE TEOPETUKHU IIpaBa, He OTpULAsd KaTero-
PUYHO U/ier PUAYEeCKOM IPUPOABI CYleOHOM NPAKTUKHY KaK UCTOYHMKA N1paBa, Ip0o61eMaTU4IHO
OTHOCHJIMCh K BOIJIOIIEHUIO TAKOW UJEU B YCJIOBUSAX POCCUUCKOUN JIEMCTBUTENBHOCTH [2, c. 356-
397]. O cyneb6HOM NpaKTHUKe KaK MCTOYHHUKE MpaBa [ OpPeBOJIIOLHOHHbIE IPAaBOBeAbl TOBOPUIN
JIMLIB MIOCJIe TPOBeieHus cyAe6HoM pedopMbl 1864 roaa. Bece ciopsl ,0peBOIIOLMOHHBIX aBTOPOB
CBOJIMJIUCh K BOIPOCY O CAMOCTOSATEJbHOCTH, UM HECAMOCTOATENbHOCTU Cy[leOHOM MPaKTHUKU
KaK UCTOYHMKA NpaBa. B paMkax Takux IUCKYCCUH BOSHUKAJ BOMPOC O BO3MOKHOCTHU U JlaXKe HEU3-
6eXHOCTHU cyeOHoro npousBosia. CpaBHHUBAs aHTJIMHACKUUM BapUaHT Cy/leOHOM NPaKTUKU C €BPO-
NeNCKUM, J0PeBOJIOLMOHHbIE aBTOPHI IPUILJIU K BBIBOJY, YTO KpOMe AHIJIUM Cy/lebHast NpaKTHUKa
HUT/le He NTpU3HaBaJacb ¢opMoH npasa.

B coBeTcku# nepuop cyie6Has NpakTHKa He IpU3HaBajJach UCTOYHMKOM IpaBa B JII0O0U
¢dopme, B TOM umC/ie B BU/Ie NIpeLie/ileHTa. Boiciine cyje6Hble MHCTAaHIIMU UMeJIM TOJIHOMOYUS Bbl-
XOJIUTb 3a NpeJiesibl IPAaBOTOJIKOBATENbHOMW AEATETbHOCTH, YTO CJIY>KHJIO IOBOJIOM PacCMaTpPUBaTh
UX KaK CyO'beKTOB NpaBOTBopuYeckod AedTenbHocTy (Hanpumep, navya BepxoBHbiM Cygzom CCCP
pa3bsCHEHUH 10 BOIPOCaM 0011leCO03HOI0 3aKOHOAAaTeNbCcTBa Ha ocHoBaHUM Konctutynuu CCCP
1924 r.). Ony6simkoBaHHas npakTuka BepxoBHoro Cyaa CCCP u BepxoBHoro Cyna PCOCP, He sBs-
SICb IPU3HAHHOM 0QUIIMATIbHO UCTOYHUKOM MPaBa, GaKTUYECKH YYUThIBAJIACh HUXKECTOSAIUMHU CY-
JlaM1 B KaueCTBe OpUEHTHUPA B BOIIPOCax NpaBONPHMMeEHEHUs U TOJIKOBaHU npaga [3, c. 381].

ApryMeHTbI TEOPETHUKOB MpaBa NOPOU ObIIM NPOTHBOPEYMBLI U B OCHOBHOM CBOJHUJIUCH
K CJIelyI0leMy:

1) B Moiesin 06111ero npaBa, KOHCTUTYIUS U 3aKOHbI UCIIBITBIBAIOTCS CYleOHOM NPAaKTUKON
(Hanpumep, B AHr/IMM napJlaMeHTCKUUA 3aKOH CTaHOBUTCS JEWCTBYIOIEW HOPMOM MOCJIe CEPUU
CyZleOHBIX MHTepHpeTalyii, Kak He0OX0AMMOTrO YCJOBHSl MHTErpaliMi 3aKOHA B MPABOBYIO CH-
cteMy), a cyabu CIIA, npuMeHsis 3aKOH B paMKaX MOJieJId KOHCTUTYLLMOHHOTO KOHTPOJIsSA, OCy-
IeCTBJIIEMOI'0 BCEMHU CyZlaMH, CBA3aHbl He TOJIBKO ero CoJiepKaHueM, HO U IPaBOBbIMU JJOKTPH-
HaMH, KOTOpbIe YCTaHOBJIEHDI B pellleHUsX BbILIeCTOAILUX CY0B. B aHI/10-aMepUKaHCKOM cucTeMe
npaBa JleliCTByeT MeXaHW3M IPUHY/AUTEbHOr0 o6ecrneyeHus 0653aTeJIbHOCTH Cy/1e6HOTr0 npele-
JleHTa, a KoHCcTU Ty npeAcTaBsieT CO60H TO, YTO O HEX TOBOPAT CyAbH [4, c. 626-628].

2) fIBHbIE MpenMyIeCcTBa IOPUJUIECKHUX KAaUYeCTB U COLMAJbHOW LIEHHOCTH 3aKOHA, HOPM
3aKOHa Nepej NpeLesieHToM, rjie 3aKOH — 3TO 00'beKTHUBHbBIMA pe3yJ/bTaT JeHCTBUS MyOJUYHBIX
CyO6'bEKTOB, 00J1a/1al0LIMX JIETUTUMHBIMU MMOJIHOMOYUSIMU OCYLIECTBJSATb QYHKIMU peryaupoBa-
HUS 061eCTBEHHbIX OTHOLIEHUH. COOTHOCS NpeUMyLecTBa 3aKOHA U Cy/1eOHOT0 aKTa, MOXKHO BbI-
JleJINTh KOHIeNTya/IbHble Pa3/IM4vs UX IPaBOBOW IPUPO/bI:

- 32 CyZleOHbIM NpeleIeHTOM CTOUT crieliuPuyecKUil aBTOPUTET CY/a, BJUSIHUE KOTOPOTO
MPOCTUPAETCSA B OCHOBHOM Ha YYaCTHUKOB KOHQJIMKTA;

- [lapsiaMmeHT U36MpaloOT, a CyAel Ha3HAYAIOT, IOYEMY Cy/, JOHKEH EPpEUHAYMBaTh TO, UYTO
pelIaeT 06111eCTBEHHOCTb Yepe3 CBOUX MpeJCTaBUTeseN, TeM CaMbIM BCTylasi B IPOTUBOPEYHE C
0011leCTBEHHOU NO3ULHEHN, CTAHOBSCh HaJl 3aKOHOM, U KaK C/1eJCTBUE U HaJ, HAPO/OM — UHHUIUA-
TOPOM 3aKOHOB.

- 006pa3 npaBa, CO3/1aHHbIN CyJlaMU alal TUPOBAH UCKIYMUTENBHO K cieliupruyecKuM 3a/a-
yaM CyZieOHOU [leTeJIbHOCTU. VICK/II0UMTeNIbHO Ha Cy/Jle JIeXKUT 0653aHHOCTh IPaBUJIbHOIO pac-
CMOTpEeHH criopa AJisl OT/Ae/IbHO B3TOro cay4das [6];
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- Cy/1 10 CBOEMY COLIMA/IbHOMY Ha3HAUYeHUI0 NPHU3BaH 3alUIIATh CYLIeCTBYIOIIUNA CTPOU 06-
IIeCTBEHHbIX OTHOLIEHUH, HO He C03/]JaBaTh KBa3U3aKOHbI U BJIUATH HAa 001[eCTBEHHbBIN CTPOH.

3) Pasnnuus B npaBOBbIX TPAAULUAX 3aMlaIHOEBPONENCKON KyJAbTYpbl (B3I Ha Ccye6-
HBI NPOLecC KaK 3aHsATHe NPodeccCHOHANTbHBIX OPUCTOB, peaJbHYI0 BJACTh U HE3aBUCUMOCTD Cy-
Jilell ¢ KOTOPOW MPUXOJUTCS CYUTATHCS) U POCCUUCKOM KyJIbTYPhI B paMKax I0PUAUYECKON THIIO-
JIOTHMU NpaBa (B3rJisi/ Ha 3aKOH KaK HauboJiee COBEPIIEHHYIO TPaBOBYyI0 popMy, a U0 UepapXuu
HMCTOYHUKOB IpaBa KaK OCHOBY MOpsi/iKa U YNOPsJ04YeHUs1 ero UHCTUTYTOB, IPU MUHUMaJbHOM
3HAUYEeHUHU Cy1eOHOM NpaKkTUKH) [4, c. 630-635].

dopmMupoBaHue CyAeOHOM NPAKTUKH KaK IOPUAUIECKOT0 HHCTUTYTa

[IpaBoBeabl nocTrcoBeTckoM Poccuu cTasv npusHaBaTh, YTO MOABUJIKMCH NPEANOCHIIKU
NpU3HAHUA CyleOHOM NMPaKTUKU B aKaJleMHUYeCKOHN cpeZie B KayeCTBe OJHOTO M3 MCTOYHHUKOB
npasa [3, c. 363]. HecMoTps Ha To, 4TO cyie6Has NpakTUKa GopMasbHO 10 HACTOSIEro BpeMeH!
He [IPU3HAeTCd UCTOYHUKOM POCCUKCKOTrO NIpaBa, OTHOLIEHHE YYeHbIX U IPAaKTUKOB K Hel Kap/Au-
HaJIbHO U3MEHMJIOCH, UYTO 00YCJIOBJIEHO, B TOM UMCJe, co3gaHueM KonctutynuonHoro Cyna PO.

[IpaKkTHKH, B OT/IMYME OT TEOPETUKOB NIPaBa, CMeJIbl B CBOUX U/JiefAX, CAUTAIOT, YTO OObEK-
THUBHO eCTb BCe OCHOBAHHUA /1 IPUJAHUSA CyleOHBIM aKTaM CUJIbI NIpelie/leHTOB, IPUYHUHBI OTPH-
LIaHUS Npele/IeHTHOM CUCTEeMbI HOCAT CyTy60 Cy6'beKTUBHBIN XapakTepl.

ApryMeHTBI IPAaKTUKOB O CAMOCTOSITEJIbHOCTH Cy/leOHOM IPAaKTUKU OT 3BOJIIOIMOHHBIX /10
PEBOJIIOLMOHHBIX I10 COAEPKaHUIO0, CTPOATCA Ha CIeYOLHUX M0JI0KEHUSAX:

1) y>ke cyLecTBYIOT JiBa Cl10CO6a BJUAHUA CYleOHBIX aKTOB Ha 001LjeCTBEHHbIE OTHOLIEHUS
(cynebHble pellleHHUS BJIMAKT Ha NMPAaBOOTHOILIEHHUS, [0 MOBOAY KOTOPBIX OHU COCTOSIJIMCh, HO
KpOMe TOTo, CyZile6Hble pellleHUs] BJAUSAIOT Ha Te, 001eCTBEHHbIEe OTHOIIEHHUs, KOTOpbIe He ObLIU
npeJMeTOM Cy/le6GHOr0 pa3bupaTebCTBa, BOSMOXXHO HUKOIIa He OyAyT NpeMeTOM TaKoro pas-
6upaTesbCTBa, T.€. IEpepoCIy YPOBEHb KOHKPETHOIO CII0pa);

2) poccuiickas cyfebHas cucTeMa COAEpPKUT MeXaHM3M LIHUPOKOIo BJAUSHHUSA Ha COLMallb-
Hble OTHOLIEHUS B BUJe nosHoMouui BepxoBHoro Cyna PO npunumars [loctaHoBaenus [lneny-
MOB O TOJIKOBaHUH 3aKOHOB M noJiHOMo4ui KoHcTtuTynmonHoro Cyzaa P®, ocyuecTBadaTh no xa-
JIo6aM rpak/iaH U 3a1pocaM Cy/l10B IPOBEPKY HOPMbI HAa COOTBeTCTBHe KOHCTUTYLIMH He TOJIbKO
10 6YKBaJIbHOMY CMBICJIY, HO U [10 CMbICJy, IPUJaHHOMY el Cy/le6GHbIM TOJIKOBaHHUEM, U €CJIU Ipa-
BOIPUMEHUTEJIbHOE TOJIKOBaHUe, BKIto4ast BepxoBHbiil Cys PP, npuBoAUT K HapylLIeHHIO NpaB
rpaX<JjaH, UCIpaBJIAeTCd KOHCTUTYLMOHHBIM UCTOJIKOBAaHUEM, BIJIOTh 10 IPU3HAHUSA HOPMBI He-
KOHCTHUTYLIMOHHOW B NPUJAHHOM €M CyeOHOM NMPaKTUKOW cMbIcjie. KOHCTUTYLIMOHHO-CyleOHas
3alUTa NpUobpeTaeT HOPpMAaTUBHBIN 3PPEKT?;

3) poccuiickas mpaBoBasi CUCTEMA HOCUT CMeLIaHHbIA XapaKTep B CUJIy pelleNMpOoBaHUsA
IPaBOBbIX UHCTUTYTOB U3 CUCTEMbl 00LIero npaBa U ¢pakTUYeCKH TpaHCcPopMHUpoOBaIach B CU-
CTeMy INpele/IeHTHOTO MpaBa, B CBA3M C YeM, He00X0JMM HallMOHaJ/IbHbIN Cy/leOHbIA QUIbLTpP OT-
60pa HanboJiee 3HAYUMBIX CyJleOHBIX pellleHWH Ha ypOBHE BBICIIUX CYZ0B [J11 GOPMUPOBAHUA
e/IMHOO0Opa3HOro NpaBONPUMEHEHUS U BBeJleHHe NPeAULMaJbHOT0 3aIpoca HUKeCTOALIUX Cy-
JI0B B BBILIECTOAILME 110 BONIPOCY €AUHOTO TOJKOBAaHUA IPUMEHUMOI0 3aKOHA 110 IpUMepy KOH-
CTUTYLIMOHHOTO CYy/J0IIPOM3BO/CTBA;

4) cypelickasi He3aBUCUMOCTb MI03BOJISIET Cy/laM CaMHUM KOPPEKTUPOBATb NPAKTUKY NpPH-
MeHeHHS 3aKOHOB, UCXO/S IPY UX UCTOJIKOBAHMU U3 KOHCTUTYLIMOHHBIX YCTAHOBJIEHUH, pea/In3ys
NPUHLHUIN IPAMOTO JelcTBUsA KOHCTUTY MY, B TOXKe BpeMs, 'PaHb MeX/ly IPaBOM Cy/ia HAallpaBUTh

1 MBanoB A.A. Beictynsienue [lpeacenatensa BAC PO Ha TpeTbux CeHaTCKUX yTeHUAX «Pedb o npeneseHTe» 19
MapTa 2010 roga B CeHaTckoM 3aje Koncrutynuonnoro Cyga PO URL:
https://www.ksrf.ru/ru/News/Pages/Viewltem.aspx?Paramld=2842 (gata obpaienus 31 urosasa 2024).

2 3opbkuH B.Jl. KoHcTuTyLIMOHHO-Cyje6Has 3amuTa npaB B Poccuiickoit @enepanuu: ocHOBHbIEe cBoMCTBa. Jlo-
KJ1aJ) Ha MexxayHapoHOM KOHepeHLNH «3aliuTa NpaB U KOHCTUTYIIMOHHBINA KOHTPOJIb», CaHKT-[leTepbypr,
26 utonsa 2024 URL: https://ksrf.ru/ru/News/Speech/Pages/Viewltem.aspx?Paramld=97 (naTa o6pamenus 31
nwoJs 2024)
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3anpoc B Konctutynuonubiii Cyi ¥ ero 06513aHHOCTbIO COCTOUT B TOM, YTOOBI HE COOTBETCTBYIO-
muid KOHCTUTYIIMU 3aKOH 6bLJ JIMLIEH IOPUAUYECKON CUJIbI B KOHCTUTYLIMOHHO YCTAHOBJIEHHOM
nops/iKe, a IPUHLHUN Cy6CUAUAPHOCTH KOHCTUTYLIMOHHOI'O KOHTPOJIS BBINOJIHUJ POJIb 3aMellle-
Hus ECIIY nocse Beixoga Poccun ¢ 16 mapta 2022 roaa us opucaukiuu ECITY;

5) B mepcnekTUBe pa3BUTUSA Cy[leOHOU CHUCTeMbl BEKTOp Iepexoja Ha HOBbIM ypOBEHb
B3aumoieiictBust KC P® u BC PO B nensix obecrnedyeHus: eAMHO06pa3us Cyle6HOM NMPaKTUKU [5].
Cy[ co3JlaeT NpaBOBYIO MO3UIMI0, KOTOpAasi CO BpeMeHeM, BO3MOXKHO, CTaHeT HOpMO# npaga [8].

Takke HEO6X0AUMO Cpa3y OrOBOPHUTHCS, UTO CyJleOHas MPaKTUKA CKJIa/|bIBaeTCs U3 efu-
HUYHBIX pelIeHUH U, eC/IU, IPUHATOE pelleHre OIIMO0YHO, OHO He MOKeT CJIY>KUTb 06pa31 oM pas-
peleHus e [9].

3a4yacTyl0 MOXXHO HaO6J/I0JaTh CjeAylolihe 3aKOHOMEPHOCTU Pa3BUTHUSA POCCHUMCKOrO
npaBa: CHayaJsa B IOKTPUHE 060CHOBBIBAETCS KAYECTBEHHO HOBBIM UHCTUTYT, 3aTE€M OH BHeAPSI-
eTcsl B IPAKTHUKY Cy/leOHbIX OpraHoB (B nepByto ouepeib BepxoBHoro Cysna P®), u noa BausHueM
NO/AXO/0B Cy/leOHOM NpakKTUKK GOpMUPYETCsl HOBOe IOHMMaHHe NOJI0XKeHUH el CTBYIOLero 3a-
KOHOJaTeJbCTBA - Cy/le6Has JOKTPUHA [7].

3ak/ilouyeHue

C y4eTOM BblllIeNpHUBE/€HHBIX I0J0KEHUN TEOPETHUKOB U IPAKTUKOB, IPE/CTaBJISIETCS aK-
TyaJIbHbIM PacCMOTPEeHUe Cy/leOHOM NPAaKTUKKU KaK IPUJUYECKOr0 UHCTUTYTA, UMEIOILETo CI0XK-
HYI0 CTPYKTYPY, 4YTO 03BOJUT cGOPMUPOBATh MaTepuaJl AJjs AaJbHeUIINX uccaefoBaHuil. Onu-
pasicb Ha TEOPHI0 UHCTUTYLMOHAJbHOIO PeryJIMpOBaHUs 00611eCTBEHHBIX OTHOILEHUH [4, c. 399-
488], pacCMOTpPUM 3JIEMEHTHBIX COCTaB UHCTUTYTA CYy[leOHOM MPAaKTUKU:

1) LOKTpHUHANBHBIN OJIOK;

2) HOPMaTUBHBIN OJIOK;

3) opraHu3alMOHHbIN 6JI0K;

4) dyHKIIMOHA/NbHbBIN GJIOK.

JlOKTpUHa/IbHBIM O6JIOK B OOLIMX YepTax aBTOPAMU CTATbU U3JIOKEH MpPU pacCMOTPEHUH
B3IVISIZIOB M UJIeW UCCeloBaTe el CTOPOHHUKOB CAMOCTOSITE/IbHOCTH CyAe0HON NPAaKTUKHU U CO-
MHEBAIOUIMXCA B TAKOW CAMOCTOSATEJIbHOCTH.

HopMmaTHBHBINA U OpraHyM3alMOHHBIA 6JIOKM B3aMMOCBSI3aHbl U BKJIIOYAIOT 3aKpenJieHue
Ha ypoBHe KoHctutyuuu, PK3 «O cygebHol cucteme Poccutickoit ®epepanun», PK3 «O Koncru-
TyuuoHHoM Cyze Poccuiickoit ®enepanumn», PK3 «O BepxoBHom Cyzae Poccuiickoit ®enepauun»,
®K3 «0 cyaax obuieit opucaukuny, PK3 «06 apbutpakHbix cyaax Poccuiickoit egeparnum»:

a) hepapxyuu OpPraHoOB CyZleOHOM BJIACTH;

6) MOJTHOMOYUH JIBYX BBICUIMX CyZleOHBIX OPraHOB, B TOM YHCJIE UX POJIK B POPMUPOBAHUU
Cy/le6HOU NPaKTUKY;

B) co/iepXKaHUs Y 3HaYeHHe BhICIIel cuibl cyle6HbIX akToB KC P®;

r) nosHoMouui [lnenyma BepxoBHoro Cysa P® paccMaTpuBaTh MaTepuasibl aHa/lU3a U
006006111eHUs CyeOHOM MPAaKTUKHU U 1aBaTh pa3’bsCHEHUS 0 BONPOCaM Cy/leOHOW NMPAaKTUKU B 1ie-
JISIX 0becrnedyeHus eJMHO0OPa3HOT0 MPUMeHEeHHU 3aKOHOAATe/IbCTBA;

[) uesied aedateqbHOCTH Hay4HO-KOHCYy/IbTaTUBHOIO coBeTa npu BepxoBHoM cyne PO -
NOATOTOBKA HAYYHO 0O0CHOBAHHBIX PEKOMEHJAL U N0 NPUHLMUIHAIbHBIM BONpOcaM Cy/1eOHOMN
IPaKTUKHY;

k) 06513aHHOCTH [IpescenaTesnell cy 0B 061 el OPUCAUKIIMUA U apOUTPAXKHBIX CyZ,0B BCEX
YpPOBHEN OpPraHMU30BbIBaTh PabOTY MO U3YYEHUIO U 060OLIEHHIO CYyAe0HON MPAKTUKH, BKJIIOYas
MpaBo Cyja 061el PUCAUKIUU CyOobekTa PP ncTpeboBaTh U3 pallOHHBIX CY/I0B Cye0HbIE Jea
JU1s1 N3y4eHUs U 00001 eHUs Cy1eOHOU NPAaKTUKY;

3) npaBa [Ipe3uinyma cy10B CyO'beKTa, anesUIILIMOHHbBIX M KacCallMOHHBIX CY/I0B pacCMaTpH-
BaTb MaTepHaJ/bl [0 U3YYEHHIO U 0600LIEHNI0 CyZeOHON MPAKTUKY; 1) MpaBa Cy/le6HbIX KOJIIerun
KacCCallMOHHOTO CcyjAa oOlLieil IOpUCAUKLIMU W KacCallMOHHOrO apOUTPaKHOro CyJa OKpyra,
Cy/ZleOHBIX KOJIJIETUHM aneJIJIILMOHHBIX CYZ0B U CyZ0B CyO'beKTa U3ydaTb U 0060611aTh CyZe6HYyI0
NPaKTUKY;
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K) ydacTtue cygei BepxoBHoro Cyza P® B 060611eHMHN Cy1e6HOM NPAKTUKH, UX [TPABO 3Ha-
KOMHUTbCS HEMOCPEeJCTBEHHO B CyZax 00llel IPUCAUKIUMUA U apOUTPaKHBIX CyAaX C MPAKTUKOU
IpUMeHeHHUs 3aKoHo/aTebcTBa Poccuiickoit Pefiepanii, BHOCUTD NPeJIOKEeHHUS 110 BOIIpPocaM,
o6cyx1aeMbIM Ha 3acefianuu [lnenyma BepxoBHoro Cyza P® v o nopyyenuto [Ipegceatens Bep-
xoBHoro Cyzia 1ok/1a/ibIBaTh CBOY Npe/iJIoXKeHUs Ha 3acefanuu [Ipeauauyma BC PO;

J1) 06513aHHOCTH annaparTa CyZ0B y4acTBOBAaTb B 060061eHUH JAHHBIX CyZleOHONU MPAaKTUKHU
B CyZiax 0011eH OPUCAUKIUU U B apOUTPAXKHBIX CyZlax — U3y4aThb M 00001ATh CyAe0HYI0 PAKTHUKY,
MO/ rOTaBJMBAaTh Npe/JI0KeHUs 10 COBEPIIEHCTBOBAHUIO 3aKOHOB U UHBIX HOPMAaTHBHbBIX [IPaBO-
BbIX aKTOB.

[IponeccyanbHbIM 610K BKJIIOYAET:

a) obllee MpaBUJIO NPUMEHEHHUS CyJaMH NPU paspelleHUH KOHKPETHBIX Jiesl CyJeOHOon
npakTuku (ct.ct. 198 T'TIK, 170 AIIK P®, 180 KAC P® - B MOTUBUPOBOYHOM YaCTH pellleHUs1 MOTYT
COJlepKaThbCsl CChLIKY Ha noctaHoBseHus [lnenyma BepxoBHoro Cyza Poccuiickoit @espepanyu o Bo-
npocaM cyie6HOM paKTHKY, ocTaHoBieHUs [Ipesuauyma BepxoBHoro Cyzaa P®, a Takke 0630phbl cy-
JlebHol npakTUku BepxoBHoro Cyga P®, yrBep:xaeHHbIe [Ipe3uaunymom BepxoBHoro Cyga P®);

6) 061MI N0AX0/L 3aKOHO/ATeJ sl K peryJIMpOBaHUI0 OCHOBAaHUM [IJ1s1 OTMEHBI UJIU U3MeHe-
HUS Cy[leOHBIX aKTOB B Nops/iKe Haj3opa [Ipesuaunymom BepxoBHoro Cyza P® B rpaxkaaHckoM, U
apobutpaxnoMm cygonpousBozcTtse (cT.cT.391.9 I'TIK PO, 308.8 AIIK P® u 341 KAC P® - o6xanye-
MbIH CyZleOHbIN aKT MO/JIEXKUT OTMEHe, UM U3MEHEHHI0, eC/IM HapyllaeT NpaBa U CBO60/bl YeJio-
BeKa M rpaXkJJaHWHa, IpaBa U 3aKOHHble UHTepechl Heollpe/ieJIeHHOr0 Kpyra JIML, UM UHble My6-
JINYHbIEe UHTEPeChl U eJMHO0Opa3re B TOJIKOBAaHMU U IPUMEHEHUU CyJlaMy HOpM npaBa). Takum
06pa3oM, JIETUTUMHOCTb CyO'beKTOB, GOPMUPYIOLUX CYAeOHYI0 MPAKTHUKY, KaK KOMIIJIEKCHBIN
NPaBOBOW MHCTUTYT 3aKOHO/aTeJIbHO 3aKpelnJjeHa.

@dyHKIMOHAJbHBIM 6JIOK OCHOBAH Ha onpeiesieHuH QYHKIUN U GopM CyZleOHOM MPAKTUKH.
B npaBOBO# TeOpUH BbIAEJIAIOT NPAaBOKOHKPETU3UPYIOILYI0 GYHKIIUIO, BK/IOYasd KOHKPETHU3aL U0
0011[ero CMbIC/Ia 3aKOHO/IaTebCTBA, KOHKPETU3ALUIO COJlep:KaHUsl HOPMbI IIpaBa, cpopMyIupo-
BaHHOM B 06111eM BU/ie, KOHKPETHU3al1I0 MOHATUM (TEPMUHOB, AebUHULIUN), BKJIIOYEHHBIX B IIpa-
BOBYIO HOpMY. A TaK»e CUTHaJIbHO-UHPOPMALMOHHY0 (OMIOBECTUTE/NbHYI0) PYHKIMIO, B paMKax
KOTOPOM, Cyie6Hast NpaKTHUKa SBJISIeTCSA NOCTAaBIIMKOM UHPOPMaILMHU JJ1s1 KaHasla 00paTHOM CBSI3U
MeX/ly HOpMaMHM IpaBa U 00111eCTBEHHBIMU OTHOLIEHUSIMH |2, c. 475-485].

dopmaMu cyleOHOM NPAKTUKU SBJISIOTCA:

1) KOHKpeTU3UpYIOLIUe CYXKIeHUs Cy10B (MMEHHO B CyZleOHbIX aKTaX OTpaXKaeTcs TO IO-
HHUMaHHe IPUNYEeCKUX HOPM, KOTOPbIM PyKOBOZCTBOBAJICS CyJ, IPU IPUHATUM peLleHUs);

2) npaBonoJsoxeHus (KC PP ncnosp3yeT TepMUH «IIpaBOBble NO3UIMU» U PA3bCHSAET, UTO
K HUM OTHOCSTCSl apTYMEHTUPOBaHHbIE CyK/,eHUs, BbICKa3aHHbIE B €r0 NOCTAaHOBJIEHUSX U ONpe-
JleJIeHUSIX OTHOCUTEJIBHO coZiepKaHus nosoxkeHur KoHctutynuu P® 1 oTHOCHTENIbHO KOHCTUTY-
[IMOHHOTO CMbICJIA 0JIOXKEHU HOPMATUBHBIX IPABOBbIX aKTOB. Takue Cy»/JjeHUsl UMEIOT 3Have-
Hue A aesatensbHocTd KC PP kak ocHOBaHMS, NIPUHUMAEMbIX UM B JjajibHeHlIEM pelleHuH U
SIBJIIFOTCS] OPUEHTHUPOM /1J11 HOPMOTBOPYECKUX OPTaHOB Y IPaBONPUMeEHUTeeN);

3) npaBuJia nmpaBonpuMeHeHus (nocrtaHoB/eHus [lnenyma BepxoBHoro Cyga Poccuiickoi
®enepauuy no BonpocaM CyAeOHOM NpaKTUKH, mocTaHoBJeHUs [Ipesuguyma BepxoBHoro Cyzga
P®, a Takke 0630pbI cye6HOM NpakTUKKU BepxoBHoro Cyzna PO);

4) npodeccruoHasbHasA U Hay4yHas M03ULUs (BbIpaXkaeTcsl B ClleljMaJibHOW Hay4HOH JIUTe-
paType ¥ KOMMeHTapUsX MPaKTUKH) [2, c. 477].

WUHCTUTYTY cyf,e6HOM NpPaKTUKHW KaK CUCTEMHOMY WHCTUTYaJM3UPOBAHHOMY SIBJIEHUIO
CBOMCTBEHHA NpeiMeTHas KJacCuUKaLMs, YTO MO3BOJIUT HA HOBOM YPOBHE CUCTEMATU3UPOBATh
CyZleOHY0 NpaKTUKy. Hampumep, HHCTUTYT 0053aTe/JIbHOTO CTPAXOBaHMUs IPaXKAAHCKOU OTBET-
CTBEHHOCTH BJIaJleJIblL[eB TPAHCIIOPTHBIX CPEJICTB, BKJIOYaeT He ToJsbko ryaBy 48 'K P®, 3akon
PO ot 27 Hos16ps 1992 roga N2 4015-1 «06 opraHu3ainyu cTpaxoBoro jesa B Poccuiickoit epe-
panuu, ®3 ot 27 @3 ot 25 anpens 2002 roga Ne 40-P3 «O6 06513aTeSTbHOM CTPAXOBAHUH TPax-
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JlAaHCKOM OTBETCTBEHHOCTH BJIa/le/IbLiEB TPAHCIOPTHBIX Cpe/iCTB», [IpaBuia 06513aTESIbLHOTO CTpa-
XOBaHUS FPaXKJAAHCKOW OTBETCTBEHHOCTH BJIaJie/IbLieB TPAHCIOPTHBIX CPE/CTB, YCTAHOBJIEHHBIE
[TonoxxenueM llenTpasbHoro banka P® ot 19 centsabpsa 2014 roaa Ne 431-11, &3 «O 3amuTe npas
notpebuTesnei», Ho U [loctanoBaeHre KonctutyuuonHoro Cyga P® ot 15.12.2023 roga Ne 58-I],
[ToctanoBsieHue [liienyma BepxosHoro Cyza ot 08.11.2022 Ne31 «O npuMeHeHUH CyjaMU 3aKOHO-
JlaTesJbCTBa 06 06513aTe/IbHOM CTPAaXOBAaHUU IPAXK/IAHCKON OTBETCTBEHHOCTH BJIaJle/IbliEB TPAHC-
NOPTHBIX cpeAcTB», 0630phl CyAeOHOM MPAKTHUKHK MO BOMPOCAaM NPHUMEHEHUsI HOPM MaTepUasib-
HOTO U IMpOLECCYaJbHOTO 3aKOHOJAATEeJNbCTBA IPU PACCMOTPEHHWM TaKOW KaTeropuu JeJl.
HecMoTps Ha A0CTaTOYHO 6OJIBIIOM MAacCUB 3aKOHOJATEJNbHOIO PeTryJIMPOBaHUS, UMEHHO «JJOHa-
ctporika» npaBa oT BC P® u KC PO aBaseTca nHoraa He06X04MMbIM 3J1eMEHTOM peryJupoBaHUs
0011leCTBEHHBIX OTHOIIEHUH.

TakuM 06pa3oM, HUHCTUTYT CyZ,e6HOM MPAKTHUKH, SABJASCh NPOLeCCYaJbHBIM 110 CBOEH Mpa-
BOBOU NpPUPOJiE, 06ecrieynBaeT CBSA3b a6CTPAKTHOTO 3aKOHA U CyIeCTBYIOL el MHOTrOacleKTHON
peasibHOCTH. IMeHHO npu NoMoLY cyZe6HOM NPaKTHUKHU ONpe/eisieTcsl NpaBoBas KBalupUuKalus
paccMaTpUBaeMOro CIopa, onpejesseTcs NpeMeT J0Ka3blBaHUs, IPUHIHUIBI - OpDUEHTUPHI, pac-
KpbIBalollye COLUAJbHBIM CMbICA U 3HaYeHHE HOPM, yCTaHABJIMBAETCS, KaKhe UMeHHO (aKThbl
MMEIOT CylLleCTBeHHOe 3HaYeHUe JIIA JleJla MU KaK OHM BJIMAIOT Ha pe3yJ/bTaT ero pacCMOTPEHHUs.
Ha Ham B3r/ig/, MMeHHO ClipaBeJJIMBbIA pe3yJsbTaT (pelleHue CyJa) onpejessieT npejHa3Haye-
HUe NPaBOCYAYS KaK COLLMAJIbHOTO MHCTUTYTA, U €CJU 3aKOH (COBepIIEHHBbIN UM HeCOBepIIEeH-
HbIH, TOCHELIHbIN UK 06CTOATE/IbHBIN, IPUHATBIN B UHTEpecax 0011eCcTBa UM KOHKPETHBIX JIUL]
M T.[l.) He MOXeT 06ecrneYuThb CpaBeJIMBOCTb, TO POJIb CyAe0HOW NPAKTUKHU — CIOCOOCTBOBATH
JIOCTHKEHHUIO CIIpaBeIJIMBOCTH.
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