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AHHomayus. CTaThs NOCBsILEHA aKTyaJIbHbIM BOIMPOCaM, CBSI3aHHbIM C HEPAaBHBIMU MPOLeCCyaJlbHbIMHA
IIpaBaMH U NponecCyajJbHbIMHU BO3MOHOCTAMHU YHAaCTHHUKOB YTIOJIOBHOTI'O CyAOIIPOXU3BOACTBA CO CTOPOHDI
06BUHeHHH. B cTaTbe IMpOaAHA/JIM3NPOBAHDI HauboJee l'IpO6J'IeMHbIe BOIIPOCHI CJIOKUBIIEHCA InpaBonpuMme-
HUTEJIbHOW MPAaKTHUKU B YKa3aHHOU cdepe, MpHBe/JieHbl HauboJiee XapaKTepHble MPUMepbl OTCYTCTBUSA
MPOIECCYaIbHOIO PAaBHONPABUS YYAaCTHUKOB YTOJIOBHOTO CYJIONPOM3BOJCTBA CO CTOPOHbI OOBUHEHWUS,
HeJOCTATOYHOCTH IIPAaB ¥ NPOLeCCyaJIbHbIX BO3MOXKHOCTEN TaKUX Y4YaCTHHKOB, KaK n0TepneBmm‘/'1 H rpax-
I,ELZ:IHCKI/II‘/)I ucrey B CpaBHEHHH C TAKMMH Yy9YaCTHHKaMH, KaK AO03HABATEJIb, CJieJOBaTe/ib, pyKOBOAUTE/Ib
CJIeACTBEHHOI'O OpraHa, IpoKypop U Apyrux. HpI/IBe,ZLeH KpaTKI/Iﬁ CpaBHHTeanbIﬁ dHaJIM3 Mponeccyasjib-
HBIX BO3MOXKHOCTEH HCTLOA B IrpaKJaHCKOM IIpolecce W rpaXxJaHCKOro MCTLAa B YroJIOBHOM IIpoLecce.
Bripa6oTanbl U cGOPMYJIMPOBaHbI PeJJIOKEHUSI 0 HE06X0JMMOCTH BHECEHUSI HEOOXOJMMbIX U3MEeHEeHU N
B YTOJIOBHO-TIpOLeCCyaJIbHOE 3aKOHOAATEJ/IbCTBO B L[€JIAX PACIHUPEHHA NPpOLeCCyaJIbHbIX BO3MO>KHOCTEH
AJId pea/in3aliy MIpaB MMOoTepIeBIero U rpaxJaHCKoro HCTua Ha HOJ]HOI_IEHHblﬁ AOCTYII K TPaBOCYyAHIO.
Kawuegvle ca06a: rpaxJaHCKUN UCTell, NOTEPHEBLINM, CTOPOHA OOBUHEHHs, YTOJIOBHBIA MpOLecC,
Y4aCTHHUKH YTOJIOBHOT'O CYyJOIIPOU3BOACTBA
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Abstract. The article is devoted to topical issues related to unequal procedural rights and procedural
capabilities of participants in criminal proceedings on the part of the prosecution. The article analyzes
the most problematic issues of the current law enforcement practice in this area, provides the most charac-
teristic examples of the lack of procedural equality of participants in criminal proceedings on the part of
the prosecution, the lack of rights and procedural capabilities of such participants as the victim and the civil
plaintiff in comparison with such participants as the investigator, investigator, head of the investigative body,
prosecutor and others. A brief comparative analysis of the procedural capabilities of the plaintiff in civil pro-
ceedings and the civil plaintiff in criminal proceedings is given. Proposals have been developed and formulated
on the need to make the necessary changes to the criminal procedure legislation in order to expand procedural
opportunities for the realization of the rights of the victim and the civil plaintiff to full access to justice.
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Yros0BHO-IpoLecCyaJbHbIA 3aKOH ONpeJiesinj Kpyr y4aCTHUKOB yrOJIOBHOTO CyZ0ONpPOHU3-
BO/ICTBA CO CTOPOHBI 0OBMHEHHUS HMCXO/s U3 LIeJIOT0 psiZia 06CTOATENbCTB U paKTOpoB. [Ipy 3ToMm,
OYeBU/HO, 3aKOHOZ,ATeJIb UCXO/AUJI He TOJIbKO JIMILb U3 paKTOpa HapylleHHs paB U 3aKOHHbBIX UH-
TepecoB KOHKPETHOI'0 y4aCTHHUKA yroJI0BHOI'O CYLONPOU3BO/CTBA, HO TaKXe UCX0/As U3 NPOLecCy-
aJIbHBIX 33124 U GYHKIMU yYaCTHUKOB YTOJIOBHOTO CY/IONPOU3BO/CTBA, OCYLIECTBJISIOLUX YTOJI0B-
HOe [pecjieloBaHue.

JlaHHBIMU 06CTOAATENILCTBAMU 00YCJIOBJIEH psJ, NPOOJIEMHBIX BOIPOCOB B CBA3U C OTCYT-
CTBHMEM He00XOJMMOr0o Ka4eCTBEHHOI'O0 U PaBHONPABHOTO B3aWMOJENCTBUSA MeXAY pabOTHUKAMU
IIPAaBOOXPaHUTEJbHBIX OPraHOB, YbUM Ha3HAYeHHWEM B COOTBETCTBHHU CO CT. 6 YTOJOBHO-NIPOLECCY-
aJbHOro Kojekca Poccuiickoit @enepaliu sABJsIeTCS 3alllMTa NMPaB U 3aKOHHBIX UHTEPECOB JIUI U
OpraHu3alyi, NIoTepneBlINX OT NPEeCTyIJIEHUH, U TAKUMHU YYaCTHUKAMU, KaK NOTePHeBLINHN U FpaXK-
JlAaHCKUH ucTell. ITO CBSA3aHO elje U C TeM, YTO AeATeJbHOCTb yYaCTHUKOB YTOJIOBHOTO CY/ONPOU3-
BOJICTBA CO CTOPOHBbI 0OBMHEHUSI MOXKHO pacCMaTpUBaTh Kak B OOLeM, TaK U B YAaCTHOM acHeKkTe
eI TeJIbHOCTH.

['oBOps 06 06111eM acneKTe JaHHOU eaTeJIbHOCTH, Mbl I0/jpa3yMeBaeM cGOpPMUPOBABILIYIOCS
B XO/le MHOTOJIETHEX U MHOr00Opa3HOM MPaBONPUMEHUTEJbHOW MPAKTUKU [eITeJbHOCTb TaKHUX
YYaCTHUKOB YrOJIOBHOI'O CyJONpPOM3BOJCTBA KaK NPOKYpoOp, C/eJ0BaTe/ib, PYKOBOAUTE/b CJef-
CTBEHHOTO OpraHa, /lo3HaBaTeJib, HA4YaJIbHUK OpraHa Jo03HaHUs U JPYTUX JOXKHOCTHBIX JIUL, 3a/1a-
Yel KOTOPBIX ABJISAETCA OCyLleCTBJIeHYe YyTOJ0BHOTIO Ipec/ael0BaHMA OT UMEHH roCcyZiapCTBa.

K yacTHOMy acneKkTy yKa3aHHOU JeATeJbHOCTH OTHOCATCSA INpoLeccyalbHble AelCTBUSA Ta-
KUX YyYaCTHUKOB YTOJIOBHOTO CYZONPOMU3BO/CTBA KaK MOTEePHEeBUIMU U IPaXKJaHCKUU UCTeL, KOTO-
pble SABJASITCA UHAUBUAYAJbHBIMU B KaX0M KOHKPETHOM CJiydyae B CBS3U C COBEpPLIEHUEM KOH-
KpPeTHOTO NPeCTyNJIeHHS.

Takxe cieflyeT OTMETUTDb, YTO He Ha BCeX CTAJUSAX YTrOJOBHOI'O CyZ,0NPOU3BO/CTBA NPaBo-
NpUMeHHTe/IbHAd IPaKTHUKaA CKJIabIBaeTCsd 0JJMHAKOBO JIJI1 BCEX YYaCTHUKOB YTOJIOBHOTO CY/Z0IIPO-
M3BOJICTBA CO CTOPOHbI 0OBUHEHHUSI.

K npumepy, Ha cTaguu Bo30YyKJAeHHUS YTrOJOBHOIO JleJla, eC/IM He IPUHUMATbh BO BHUMaHUe
JleJla YaCTHOTO OOBUHEHH S, TAKUX YYaCTHUKOB YTOJIOBHOTO CYy/ONPOM3BO/ICTBA KaK MOTEePHEBLINH,
IrpaklaHCKUH UCTeEL Y UX NIpeJiCTaBUTEJIH, BOBCE He CylleCTBYyeT. [Ipr 3TOM UX OTCYyTCTBHE HEPEJKO
CBI3aHO C TeM 0OCTOSATENbCTBOM, UTO IIPU PACCMOTPEHUH COOOIEHUH O NPECTYIJIEHUSIX YI10JTHOMO-
YeHHble JJOJDKHOCTHBIE JINLA Ha NIPOTSKEHUHU MHOTUX MecALleB IPUHUMAIOT He3aKOHHbIe pelleHus
06 oTKa3e B BO30YyK/IeHUH yroJI0OBHOIO JieJ1a IPU HAaJIMYKUU 0YeBU/IHbIX IPU3HAKOB NPECTYIIEHHUS.

CorsiacHO AaHHBIM CTaTUCTHUYeckoro otdeta no ¢popme HCu/l 'eHepanbHOU NMpOKypaTyphl
Poccuiickot ®epepanuu 3a sHBapb-Aekabpb 2022 roza opraHaMu MNPOKypaTypbl OTMEHEHO
1419 601 He3aKOHHBIX NOCTAaHOBJIEHUH 06 OTKa3e B BO30YX/AE€HUH YTOJOBHOTO Jiea, uyTo Ha 10,5%
MeHbllle, YeM B aHAJIOTUYHBINA Mepro/ npoiioro roaa (1 586 962). llo pe3yibTaTaM 0OTMeHbI BO3-
6yxaeHo 157 917 yrosioBHbIX jeJ, uTo Ha 1,8% 6oJibllie aHAJIOTUYHOTO Nepuo/ia MPOLLIOro roja
(155 152). 3a yka3aHHbIM Nepuo/] OCTABJEHO Ha y4eT M0 WHUIIMaTUBe npokypopa 136 048 npe-
CTyIJIEHUH, paHee U3BECTHBIX, HO M0 Pa3HbIM NIPUYMHAM He yYTEHHBbIX, YTO Ha 1,9% MeHbllle, yeM
B aHAJIOTUYHBIN Nepuoz npouioro roga (138 619)2.

Ecnu paccmMaTpuBaTh BOMPOC 0 TAKOM yYaCTHHKE YTOJIOBHOTO CY/IONPOU3BO/ICTBA KaK rpaXKJaH-
CKHUM UCTel, MapaZoKCaJbHOMN fABJISAETCS CUTyalus, KOrJa JO/LKHOCTHBIE JIMIA OPraHOB BHYTPEHHUX

1 YroJyioBHO-po1eccyanbHbli Kogekce Poccuiickoit @epepanuu ot 18.12.2001 Ne 174-03 (pen. ot 24.09.2022) //
CIIC KoncynpTanT [latoc.
Z https://epp.genproc.gov.ru/web/gprf/activity/statistics/office/result?item=85327980
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JleJ1, B Ubl0 KOMIIETEHIIMI0 BXOJUT PacCMOTpPeHHe COOOLIeHUI 0 NMPeCTYIJIEHUAX, 10 pe3y/bTaTaM
NPOBEPKU BBIHOCST IOCTAHOBJIEHUSI 06 OTKa3e B BO30YK,eHUH YIOJIOBHOIO JieJia 10 NPpUYUHE HaJU-
YHS TaK Ha3blBaeMbIX I'PaXK/[aHCKO-NIPaBOBbIX OTHOWeHUH. Tak, 12.10.2023 YYII OYYII u [1/IH OMB/
Poccuu no LlesMHCKOMY palioHy 1O pe3y/bTaTaM pacCMOTPEHUS COOBLIEeHUs O XUIeHUU Ny TeM 06-
MaHa JleHeXXHbIX CpPe/ICTB I0PUANYECKOro0 JIMLA BbIHEC IOCTAHOBJIEHHE 00 O0TKa3e B BO30OYyK/AeHUU
yTOJIOBHOTO Jles1a, B KOTOPOM yKas3aJl, YTO B MaTepuasie npoBepkH B eicTBUAX 000 «C...» OTCYTCTBYyeT
COCTaB NPeCTyIJieHus, npeAycMoTpeHHbId 4.1 ¢T.159 YK PO, Tak kak B MaTepurasie IPOBEPKU ycMaT-
PHBAIOTCS rpaXJjlaHCKO-MIpaBOBble OTHOLIEHUs. Takue ciy4au B MPaKTHUKe SIBJSIOTCS MHOTOYUCJIEH-
HbIMHU. B TO ke BpeMs c/ielyeT OTMETUTD, YTO COTPYAHUKHU MPABOOXPAHUTEbHBIX OPraHOB He CIeLU-
aJIN3UPYIOTCA Ha BONPOCAx I'PaXXJaHCKO-NPAaBOBbIX OTHOUIEHUN U He JO0JDKHBI IPUHUMMAThb TaKue
pellleHus], pyKOBO/CTBYACh JIUIIb CBOUM OLIMOO0YHBIM ybexaeHHeM. K ToMy ke B COOTBETCTBUHU
C Tpe6OBaHUAMH CT. 44 YroJI0BHO-NIpoLeccyasibHOTO KoJekca Poccuiickont ®@epepanu B yroJl0BHOM
JleJie MOXKeT ObITh MpeAbsBJeH IPAXKJAHCKUM UCK, YTO TOBOPUT O TOM, YTO B JID6OM Jiejie Hapsay
C YTOJIOBHOM OTBETCTBEHHOCTBIO MOTYT yCMaTPUBATbhCS U IPaXKJaHCKO-IPaBOBbIE OTHOIIEHHUSL.

TakyvM 06pa3oM, 0JHU YYaCTHUKHU YTOJIOBHOTO CYJONPOU3BO/CTBA CO CTOPOHBI 0OBHHEHHUS
(cnemoBaTesib, JO3HABaTeb), IyTeM NPUHATHUS HE3aKOHHbBIX pellleHH 06 0TKase B BO30YXJeHUHU
YyTOJIOBHOIO JieJia, [0 CYTH, NPENATCTBYIOT MOSABJIEHUIO APYTUX YYaCTHUKOB (MOTEpHeBLIMH, Fpax-
JIAHCKUH ucTel).

Ho paxe B ciyyae BO30y»K/1eHUS YTOJIOBHOTO ZieJla HET FapaHTHUU TOTO, YTO TaKHe YYaCTHUKHU
yrOJIOBHOTO CYJONPOM3BO/CTBA NMOABATCA. [I[pydyeM, ecii MOMEHT MOSBJI€HHUS] TAaKOTO YYaCTHHUKA
yrOJI0OBHOTO CYI0NPOM3BO/CTBA KaK IOTePIEeBUIMHI YTOJOBHO-NIPOL€CCyalbHbIM 3aKOH perjaMeHTH-
pyeT L0CTaTOYHO YeTKO U IIpeJleJIbHO SICHO, yKa3aB O TOM, UTO pellleHHe 0 IPU3HAHUU I0TePHEeBIIUM
NpHYHUMaeTCs He3aMeJJIMTeJIbHO C MOMEHTA BO30YK/eHUs YyTOJIOBHOIO ZieJia, TO CPOK, B KOTOPbIH
JLOJDKHO OBbITh IPUHATO pellleHre 0 IPU3HAaHUU I'PaXK/AaHCKKMM UCTLIOM B 3aKOHE He yperyJupoBaH.
Takxe 6e3 J0PKHOTO MPAaBOBOTO PeryJIMpoBaHUs OCTaJICSA BONPOC O HeAOMYCTUMOCTH OTKa3a B IPH-
HATHU TPAKJAHCKOTO MCKA ¥ IPU3HAHUM I'PaXKaHCKUM UCTIOM.

HesicHOCTb 1 HeIOCTaTOYHOE MPAaBOBOE PeryJIMPOBaHUE JAaHHOTO BONPOCA HAa MPaKTHUKE MO-
pPO/AAI0T MHOTOYHMCJIeHHbIe NPO6JIEMBI, BJIEKYLIMe HapylleHHe IPaB U 3aKOHHbIX MHTEPEeCOB y4acT-
HUKOB yr0JIOBHOI'O CY/JONPOM3BO/CTBA, NOCTPAlaBLUIMX OT NPECTYIJIEHUS.

Tak, k npumepy, B xoze pacciaegoBanus [Iposerapckum CO CY CK P® no PoctoBckoit obiactu
YTOJIOBHOTO ZieJia O JJO/KHOCTHOM NPEeCTYIJIEHUH, IOC/Ie OKOHYAHHUS Tpe/BApUTENbHOTO CIeCTBUS U
03HAKOMJIEHMS C MaTepHalaMH YyroJIOBHOTO Jiesia MOTePIEeBIIEMY CTa/I0 U3BECTHO O TOM, UTO B pe3yJib-
TaTe NMPOBeJIeHHOM Cy/le6HOM 3KCNePTH3bl ObLI YCTAaHOBJIEH pa3Mep NPUYMHEHHOT0 NPeCcTyIJIeHueM
yiep6a. Takke cTasiM U3BECTHBI JaHHBIE 0 IMYHOCTU IPECTYNHUKA, IeUCTBUSIMU KOTOPOT'O IPUYMHEH
MMYILIeCTBEHHBIN yliep6. B cBA3M ¢ M3/10KEHHBIMU OGCTOATENbCTBAMU MOTEPNEBLIMM Npe/bsBJEH
rpakJJaHCKU M UCK B YTOJIOBHOM /JieJie B COOTBETCTBUHU C [T0JIOKEHUSIMHU CT. 44 YT0JI0BHO-NIPOLECCYasb-
HoTro Kojekca Pocculickoit ®enepaiiny, a Takke 3asBJI€EHO X0JIaTaWUCTBO O NMPHU3HAHUU TMOTEpPIEB-
IIEro rpakJaHCKUM UCTLOM, 2 OOBUHSEMOTO IpaXkJaHCKUM OTBETYMKOM. Takke MoTepHeBLINHN XO-
JlaTaliCTBOBaJl 0 NPHMEHEHHUU 06ecreyrTeIbHbIX Mep B LiessIX 0ob6ecriedyeHusi NIpUroBopa B 4acTU
rpakJjaHCKOI0 MCKa.

B paccMaTpuBaeMoM ciyyae cjiefloBaTeib He M0eJajJl BO30GHOBJIATbH NpeJiBapUTebHOE
CJe/ICTBYE U BBINOJIHATh NpoOLeccyasbHble JeHCTBUS N0 NPU3HAHUIO FPAXKAAHCKOTO UCTLA U TPax-
JIAHCKOT0 OTBEeTYHKA. boJsiee TOro, Ha/iI3uparuMi NPOKypop, HECMOTPS Ha MOJaHHYIO »KaJ100y 0 IpH-
3HAaHUU 6e3/leHCTBUs C/e/loBaTessi HE3aKOHHBIM, TaKXKe He YCMOTpeJ B JIeMCTBUSX C/ef0BaTesis
HapylLIeHUH 3aKOHA M HaNpaBWJ JieJI0 B CyJ AJisl pacCMOTpeHUs Mo cyulecTBy. HecMoTps Ha To
06CTOATENILCTBO, YTO JAEHUCTBUSIMU CJieloBaTesisl SBHO HapylLIeHbl MpaBa U 3aKOHHble MHTEPECHI,
a TaKXe yroJIOBHO-NPOILEeCCyalbHbIA 3aKOH, OTCYTCTBUE B YrOJIOBHO-MPOLECCYaJIbHOM 3aKOHO/a-
TeJIbCTBE TMOJIOKEHUH, NMPeAyCMaTPUBAIOILUX OTBETCTBEHHOCTb 3a TaKHMe HapylUleHUs, B JaHHOM
KOHKPETHOM CJIy4ae TaKOW YYaCTHHUK YTOJIOBHOTO CyZ0NPOU3BO/ICTBA KaK CJie[j0BaTe b MIPSIMO Mpe-
NSTCTBOBAJI MOSIBJIEHUIO TAKOT0 yYaCTHHUKA YTOJIOBHOTO CY/10NIPOU3BO/CTBA CO CTOPOHbI 0OBUHEHUS
KaK rpaxkjaHckui ucrer [1, c. 350].

Cesepo-Kaskaackmii opugmaeckuii Bectauk. 2023, No 4 149



Problems of Criminal and Procedural Law
Veretennikov N. V. On the issue of inequality of procedural rights and procedural capabilities of participants in criminal proceedings ...

OTcyTcTBHe KayeCTBEHHOI'0 PAaBHOINPABHOIO B3aMMOJENCTBUA U COTJIACOBAaHHOM MO3WULUHU
MeX/ly ABYMsl BbIIIEYNOMSAHYTBIMU I'PyNaMy yYaCTHUKOB YTOJIOBHOI'O CyZ0NPOU3BO/ICTBA CO CTO-
pPOHBbI 0OBUHEHUSI Ha MPAKTHUKeE MPUBOAUT K MHOTOUKUC/JIEHHBIM Ka3ycaM, pellieHHe KOTOPbIX He ype-
I'yJIMPOBAHO JJO/KHBIM 00pa30M HU B yroJIOBHO-NPOLECCYa/IbHOM 3aKOHE, HU B UHBIX HOPMAaTUBHO-
IPaBOBbIX aKTax.

Ho fla>xe npu yc/10BUM IPUHATHA CJleloBaTeeM peAbsBJIEHHOT0 IPaXK/AaHCKOT0 UCKa, IPU-
3HaHUM TPAXK/AAHCKUM UCTLOM, OTCYTCTBYIOT rapaHTHHX TOTO, YTO BCe IpaBa ¥ 3aKOHHbIE UHTepeChl
JIAaHHOT'0 yYaCTHHUKA 6yAyT COBJIIO/IEHBI.

Yros0BHO-NIpoLecCyaJbHbIM 3aKOH NMpefycMaTpUBaeT BO3MOXXHOCTh MpebsBJEHUS PaXK-
JIAaHCKOTO MCKa C MOMeHTa BO30YXK/leHUs YrOoJI0OBHOTO JeJsa. TakKe 3aKOHOM NpeJyCMOTPEHO, YTO
B CJlyyae NPUYMHEHUs HEeNOCPeJCTBEHHO NPECTYIJIEHUEM HUMYIeCTBEHHOro BpeAa (U3UYecKoe
JIN60 IpUAHYecKoe JIMLO BIpaBe NpeJbsABUTb TpeOOBaHUe O BO3MeIlleHUHU Takoro Bpeja. Takxe
rpakZJaHCKUM UCTell BIIpaBe Tpe60BaTh KOMIIEHCALIUKM MOPaJbHOTO BpeJa.

[Ipo6JieMHBIM B 3TOM CJiy4dae sIBJISIeTCS BOMPOC O TOM, UTO He BO BCEX C/y4asix IPY NPU3HAHUU
IrpakaHCKOI0 UCTLA, IPUHUMAETCS pellieHre 0 MPU3HAaHUU FPaXKIaHCKUM OTBETYMKOM. B Xo/e pac-
cJ1eJ0BaHHUs YTOJI0BHOTO Jiesla BAHOBHOE JIUI0 MOXKET OCTAThCsl HE yCTaHOBJIEHHbBIM.

Ho faxxe B ciyyae, Korjia 0O4UeBUHbIMU SBJSIOTCS CBeJleHU O JIUIEe, COBEPUIMBIIEM NPECTY-
JIeHHe OTCYTCTBYIOT FapaHTHUU TOTO, YTO FPaXKJaHCKUM HUCTeL| B yTOJIOBHOM /ieJie CMOXKET B [TOJIHOU
Mepe peasrM30BaTh CBOM IIpaBa Ha UCMIOJIHEHME IPUTOBOPA B YaCTU IPaKAaHCKOT0 MCKa.

Jnsa cpaBHeHus [paxkaaHCcKuM npoueccyaibHbll Kogekce Poccuiickon ®@epepannu B cT. 140
npeAyCcCMOTpeJI LieJiblii KOMILJIEKC Mep 10 06ecleyeHUI0 3asiBJIEHHOTO MCKa, TAKUX KaK HaJloXKeHHe
apecTa Ha UMYIeCTBO, IPUHaJAJIeXxallee OTBETUUKY U HaXo/slleecsl y Hero Wiy ApyTryx JIUL; 3ampe-
lleHWe OTBETYUKY COBepIIATh ONpe/esieHHble JeHCTBUSA; 3anpelleHre JpyTUuM JMliaM cCoBepuiaTh
onpejesieHHble JelCTBUS, Kacallyecs MpeAMeTa CIopa, B TOM YucJ/e epeJjaBaTb UMYLIECTBO OT-
BETUMKY WUJIY BBIIIOJHATH 10 OTHOLIEHUIO K HEMY UHbIe 00513aTeJIbCTBA; BO3JI0OKEHUE HAa OTBETYMKA
Y IpyTUX JWL, 00513aHHOCTH COBEPILUTD OlNpe/ieJIeHHbIe JeWCTBUS, Kacalwlluecs npejMeTa crnopa o
HapylleHWY aBTOPCKUX U (MJIM) CMEXHBIX PaB, KpoMe npaB Ha ¢poTorpadpuyeckre Nporu3BeJeHUs U
Npou3Be/leHus, N0JyYeHHble CI0C06aMH, aHaJIOTHYHbIMU PoTorpaduu, B UHGOpPMaILMOHHO-TeJle-
KOMMYHHUKAIIMOHHBIX CETSX, B TOM YUCJIE B CETH « UHTepHEeT»; MPUOCTAaHOBJIEHUE Peau3aluu UMY-
1IeCTBa B C/y4yae NpeAbsBJEHUsI UCKa 00 0CBOOOXK/IEHUM MMYILEeCTBa OT apecTa (MCKJIYeHUU U3
OIKCH); IPUOCTAHOBJIEHHE B3bICKAHUS 10 UCIIOJTHUTEJbHOMY JJOKYMEHTY, OCIIapMBAEMOMY JIOJKHU-
KOM B CyJleOHOM NOpsi/IKe U UHble MephbIL.

[Ipy 3TOM c/ieflyeT OTMETUTh, YTO yYaCTHUKOM I'paXkJJaHCKOro Mpolecca, KOTOPbIMA OTCTau-
BaeT CBOM IIpaBa NpU NPHUHATHUU Mep N0 06ecrieYeHUI0 UCKa ABJISEeTCS HeNOCPeACTBEHHO UCTEL, TO
eCTb CYyO'beKT, UYbM MIPaBa U 3aKOHHbIe HUHTEPeChl HENOCPeACTBEHHO HapyLIEHBD.

B yrosioBHOM npo1iecce fiesio ¢ 06ecnedyrMTebHBIMU MepaMU 0OGCTOUT COBEPLIEHHO MHAYe.

Tak, cratha 115 YrosioBHO-nipoLeccyasbHOro Kojiekca Poccuiickont @efepanuu npefycMar-
pUBaeT BO3MOKHOCTb HaJIOKEHUSI apecTa Ha UMYLIeCTBO M003peBAaeMOro, 06BUHSEMOTO U JIUL, IO
3aKOHY OTBEeYamIlUX 3a AeWCTBUS N003pEBAEMOr0 U 06BHUHSAEMOr0. ApeCcT Ha UMYIECTBO BblllelNe-
peyHrC/IeHHbIX JIML MOXKET ObITh HAJIOKEH B LieJIsIX 06eclieyeHUsi IPUTOBOpPa B YACTH IPaXK/AaHCKOTO
MCKa U IPYTUX B3bICKAHUH, IPelyCMOTPEHHBIX 3aKOHOM.

OpHako, B OT/IMYME OT IPaKJaHCKOro Mpolecca UHUIMAaTHBa B MPUHATUH 00eCleYUTeTbHbIX
Mep NMPUHAAJIEKUT HE UCTLY, TO €CTb CYO'bEKTY, UYbH NPaBa U 3aKOHHbIE UHTEPECHI HENIOCPEACTBEHHO
HapyIleHbl, ¥ KOTOPbIM KaK HUKTO APYrod 3aMHTEPECOBAH OTCTaMBaTh CBOM NpaBa U 3aKOHHbIE UHTe-
pechl, IpeloCTaBJisisl HE06X0AUMble J0Ka3aTe/IbCTBA M aKTUBHO BblpaXkasi CBOI0 NO3ULIUIO IIPU PacCMOT-
pEeHUH Jies1a B Cy/ie, B TOM YKCJIe P pacCCMOTPEHUH BONPOCa O MPUMEHEHUH 06ecriedUTe/IbHbIX Mep.

B yrosi0BHOM Cy/10npoM3BO/CTBE MHULIMATHBA B IPUHATHUU 00€CIeYUTENbHBIX Mep PUHA/-
JIEXKUT CJIe[l0BaTeJIIO0 C COTJIAaCUsI PYKOBOAUTEJIS C/IeACTBEHHOr0 OpraHa U [J03HaBaTeJ0 C COTJIacus

IpOKypopa.

I I'paxkJaHCKUH MpoleccyanbHbId KoJeKe Poccuiickoit @eneparuu ot 14.11.2002 Ne 138-03 (pen. ot 24.06.2023,
cusMm. ot 20.07.2023) // CIIC KoHcynbTaHT ILtoC.
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B 3TOM1 CBI3M HEO6XOUMO OTMETHUTD, YTO KaK CJiefjoBaTe/lb BMECTe C PyKOBOJUTEJIEM CJIE]]-
CTBEHHOTO OpraHa, Tak W Jl03HaBaTesJb BMeCTe C MPOKYPOpPOM, He SBJSAITCA y4aCTHUKAMH, YbU
npaBa ¥ 3aKOHHbIE UHTePECHl HapyLIeHbl B pe3yJibTaTe NpecTynaeHusd. Ha npakTuke JeaTeJlbHOCTb
yKa3aHHbIX Y4aCTHUKOB CBe/IeHa, 110 CYyTH, JIMLIb K OCYLeCTBJIEHUIO yTOJI0BHOT0 IIpecsel0BaHuUs, TO
eCTb K IyOJIMYHOMY UHTepeCy. YToJIOBHbIE Jies1a, IPY paccieloBaHUM KOTOPBIX B Cy/i 3asiBJIE€HbI XO-
JlaTaliCTBa 0 IpMMEHEHHH 00eCleyrnTebHbIX Mep ABJAAITCA PeAKOCTHIO.

Taxxke ewe oJHOU BoNUIOLIEeN HeCpaBeIMBOCTbIO ABASAETCA TOT GaKT, YTO HU NOTEpPIEB-
MU HU TPaXKJaHCKUW UCTeL, He IPUHUMAIOT y4acTHe [IPU paCCMOTPEHUH CYLOM XO4aTaNUCTB CJ1e/i0-
BaTeJIsl IMOO J03HABaTe sl O HAJIOXKEHWH apecTa Ha UMYILeCTBO 110/103peBaeMOTro UM 0OBUHSEMOTr 0.
YrosioBHO-nIpoLiecCya/JIbHbIM 3aKOH IOJIHOCTBIO MCKJKYaeT TAaKyH BO3MOXXHOCTb. TakXe OTCYT-
CTBYeT 00513aHHOCTb Jl03HaBaTeJIs, CJlefloBaTed U CyZa HallpaBJIATb IPaXKJaHCKOMY HCTILY KOIHUIO
INPUHATOrO pelleHusl 0 IPUMeHeHUHN 06ecreduTe/IbHbIX Mep.

Ho nepeunicsieHHbIMU Bbllle 06CTOATENBCTBAMU U paKTOpaMU NPobieMHble BONPOCHI MPaBo-
NpPUMEHUTEJbHOM J1eITeJIbHOCTU B yKa3aHHOM cpepe He 3aKaHYMBAKOTCH.

Jles10 B TOM, YTO C0KUBIIASACA CyAeOHas MPaKTUKA UCXOAUT U3 BO3MOXXHOCTU HaJIOKEHUS
apecTa B LeJIIX UCIIOJIHEHUS IPUroBOpa B YaCTH IPaXJaHCKOT0 MCKa JIMIIb B OTHOIIEHUH UMYLle-
CTBa noJjio3peBaeMoro JiM6o o6BuHseMoro. OjHaKo, HECMOTpPS Ha TO, YTO YrOJOBHO-NIPOLECCyaslb-
HbIM 3aKOH 00513bIBa€eT CJIel0BaTe sl BLIHOCUTD IIOCTaHOBJIEHME O IPUBJIEYEHUH B KauecTBe 0OBUHSA-
€MOro B OTHOUIEHHWH JIUL, COBEPIUUBIIUX NPECTYIJIEHWE, KOHKPEeTHbIE CPOKU BbIHECEHUS] TAKOro
NOCTAHOBJIEHHS, B OTJIMYME OT IPU3HAHUSA IOTEPIIEBILIEr0, 3aKOHOM He perJlaMeHTUPOBaHHkI [2, . 676].

JlaHHOE 06CTOATENIbCTBO AAET C/Ie[0BaTel0 BO3MOXXHOCTb He TOPONMUTBCS C IPUHATHUEM pe-
IIeHHUs O NMpUBJIEYEHUU B KauecTBe 06BUHseMoro. Hepegku ciyvau, Korja cjiefoBaTeb BBIHOCUT
IIOCTAHOBJIEHHE O NMpPHBJIEYUEHUU B KayeCTBe OOBUHSEMOr0 HENOCPEeACTBEHHO Nepe], OKOHYaHHEM
npeJ/iBapUTEJbHOTO CIe[CTBHUSA, YTO MOJHOCTBIO UCKJII0YaeT BO3MOXKHOCTb IPUMeHeHUs obecrnevu-
TeJIbHbIX MEeP YU MOXKET MOBJIeYb IPUTOBOP B YACTHU IPaKAAHCKOT0 UCKAa HEUCIIOJIHUMBIM, KaK B BbI-
IIEONMKUCAHHOM CJIy4yae C paccjie[joBaHueM yroJ0BHOTO Jiesa ciaeAcTBeHHbIM oThesnoM CY CK PO no
[Iponerapckomy paroHny r.PocroBa-Ha-/loHy.

HepaBeHCTBO npoueccya/bHbIX MIPaB U MMOJHOMOYHUM yYaCTHUKOB yrOJOBHOIO CYyZONPOU3-
BO/ICTBA CO CTOPOHbI 06BUHEHHS BCJIE/ICTBUE UX HECOTJIACOBAaHHOU MO3UIIMU MOXET NPUBECTH K Ce-
Pbe3HBbIM Pa3HOIJIACUSIM B X0/e Cy1eO0HOr0 pa3buparTesibCTBa.

Hepenko MMeIOT MeCTO cjiydau, Korjia Npy HalpaBJIeHUH B Cy/l YTOJIOBHOTO /ieJla UMEKTCS He-
yCTpaHUMble NPEeNsATCTBUSA AJ1d ero paccMoTpeHus. K npuMepy, MaTeprasbl NOCTYNUBLIETO B CY/L yTO-
JIOBHOTO JleJ1a, CBU/IETEJIbCTBYIOT O HAJIMYMU OCHOBAHUM /i KBaTUUKALUU JJeUCTBUM 0OBUHSAEMOTO
Kak 0oJiee TSHKKOIO pecTyIieHUs. [Ipy 3TOM MHTepechl y4aCTHUKOB CTOPOHBI 0OBUHEHHUS MOTYT NPUH-
LIMIIMaJIbHO He COBMA/JaTh. B 3TOM ciyyae noTeprneBiInil 6yieT HacTauBaTh HAa BO3BpaAllleHUH yroJI0B-
HOTO JleJia POKYPOpY B LieJiAX pUBeJleHUs JOKYMEHTOB O NMPUBJIEYEHUH B KayeCTBe 0OBUHSIEMOTO B
COOTBETCTBUM C KBaIMUKALMeH, COOTBETCTBYIOLIEN AeHCTBUAM JIMLA, COBEPLUMBLIETO MPECTYIJIEHHE.

[Ipokypop ke, HAPOTHUB, COBEPILIEHHO He 3aMHTEPECOBAH B IPUHSATUH CYyZIOM pellleHUs O BO3-
BpallleHHWU YTOJIOBHOTO JieJ1a, TOCKOJIbKY BO3BpallleHUe yroJ0BHOIO Jiesla IPOKYpOopy ABJSAETCA OT-
pULIAaTe/IbHBIM CTaTUCTUYECKUM NIOKa3aTeJsieM U CBU/IETEbCTBYET 0 6paKe B paboTe.

B uTore npuxoAUTCA KOHCTAaTUPOBATb, YTO, HECMOTPSl Ha TO OOGCTOSATENbCTBO, UTO TaKUe
Y4aCTHUKH yrOJ0OBHOTO CYyZONPOU3BO/CTBA, KaK OTEPNEBIIMY, FPAXKAAHCKUN UCTEL, UX TPEICTABU-
TeJIU OTHECEHbI 3aKOHOM K y4aCTHUKAM CO CTOPOHBI 0OBMHEHMS, UX POJIb B YTOJIOBHOM Ipec/e/loBa-
HUMU SIBJISIETCS MUHUMAJIbHOM, yCEUEHHOMU, UJIH, Ia’Ke MOXKHO CKa3aTh, popmasibHOK. HecMoTps Ha 3a-
KpeIllJIeHHbIe B 3aKOHE [1paBa, Kakue-Ja1u60 MpoleccyalbHble FTapaHTUU peai3alui YKa3aHHbIX IPaB
OTCYTCTBYIOT. Takoe M0oJIOXKEHHUeE JieJ1 He OBbIIaeT rapaHTHH [TOJIHOLEHHOM pean3aluu B Cye6HOM
IPOU3BO/ZCTBE MO YTOJIOBHOMY JieJly IPUHLIMIIA paBHONPABUS U COCTSA3aTe/IbHOCTH CTOPOH [3].

OCHOBHBIM PO6JIEMHBIM aClIEKTOM HepaBeHCTBA NPOLECCyaJlbHOTO MOJ0KEHUS YYaCTHUKOB
yroJIOBHOTO CYyAONPOM3BO/ICTBA CO CTOPOHbI 0OBHMHEHHUS, SIBJSETCS, HA HAll B3IJISAJ Ype3MepHas
CaMOCTOSITEJIbHOCTb CJIe[J0BaTeJs, lI03HaBaTe s, IPOKYpPOpa U APYTUX JJOPKHOCTHBIX JIML, KOTOPBIE,
B KaX/IOM KOHKPETHOM CJjy4ae U 06e3 MOTepHEeBIIEro C rpakJAaHCKUM MCTLOM MPEKPACcHO 3HAIOT,
KaKHMM 06pa3oM UM OCYLIeCTBJISITh YTOJIOBHOE NpeciejoBaHHE.
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[Ipy 5TOM COBepIIEHHO He yYUTBIBAETCH TO 06CTOATENBCTBO, YTO C/1e/0BaTe b, l03HaBaTe b,
IIPOKYPOP U Apyrue JO/KHOCTHBIE JINLA He SABIAITCA yYaCTHUKAaMHU yTrOJI0BHOTO IIPOLiecca, NpaBa u
3aKOHHbIE MHTepeChbl KOTOPbIX HapyLIeHbl, IOCKOJBbKY /151 yKa3aHHbIX YY4aCTHUKOB OCHOBHOM 3a/a-
Yyell Ha NpaKTHUKe fABJISEeTCs IPEeUMYIeCTBEHHO YTOJI0BHOE Mpece0BaHUe.

[IprBeieHHbBIE 06CTOATENBCTBA 3aTPAaruBaloT ellje OJMH HeEMa/IOBXXHBIM acleKT IpaBooxpa-
HUTEJIbHOU [1eTeJIbHOCTU. B JaHHOM CUTyallMu MOXeT CJI0XKUThCS BIleYaT/IeHUe, 4YTO CJIeloBaTe b,
Jl03HaBaTeJIb, IPOKYpPOP U MHbIE JOKHOCTHBIE ML 06/1a/jal0T NPeUMYLeCTBEHHBIMU NPOLieCcCy-
aJIbHbIMU BO3MO>KHOCTSIMH, IOCKOJIbKY, TAKUM 00pa3oM, OHU OY/1yT OKa3bIBaTh IOMOIb NOTEPIEB-
HIeMY ¥ TPa*KJaHCKOMY UCTLy, YTOObI CAOKOHOMUTb BpeMsI U HEPBbI NIOCJIeJHUX, BbINOJIHSS OCHOBHYIO
paboTy CTOPOHBI 06BMHEHMS, BbICTYyNIAsA B POJIM NPodecCHOHaNIbHOr0 opUcTa. OJHaKO B TAKOM C/Iy4ae,
JlaHHble YYaCTHUKU OYyAyT 06J1alaTb HECBOMCTBEHHBIMU MM IIpaBaMU M 06s13aHHOCTAMMU. CTaThbs 48
Konctutynuu P® rapanTrpyeT npaBo KaXA0ro Ha NnoJiydeHue KBau(pUIIMPOBAaHHOMN IOpUANYECKON
l'IOMOI_L[I/Il. BmecTte ¢ TeM, cjieayeT UMeTb BBUAY, YTO, B 3TOM C/Iy4ae, pedb €T BOBCE HE O eATE/IbHO-
CTH YYaCTHHUKOB CTOPOHBI 00BUHEHMUS, OCYIIECTBJISIOLIMUX YTOJIOBHOE NpecjefoBaHue. Poccuiickoe 3a-
KOHOAATEeJIbCTBO CYUTAET KBaJIPI(Il)I/I]_lI/IpOBaHHOfI B IEPBYI0 o4epeab OPpUAUIECKYHO ITOMOIb, OKA3bl-
BaeMyI0 a/|]BOKaTaMH1 KaK IpeJiCTaBUTeNsIMU IpodeCcCHOHaTbHOTO COO61IEeCTBa OPUCTOB [4].

[Ipy 3TOM O4YeBU/IHOU HeJOPabOTKOM 3aKOHOATe I ABJISETCS TO 06CTOATENbCTBO, YTO OKa-
3aHUe KBaJMPULUPOBAHHOW IOMOLIY IOTEPNEBIIEMY U IPaXK/JAaHCKOMY HUCTLY B 06513aTe/IbHOM I10-
psZiKe BopeKu ykasaHHOU HopMe KoHcTuTyuuu P® 3akoH He npesycMaTpUBaeT.

BbIXOAOM B CJOXKUBIIEHCS CUTyallu MOTJIN ObI MOCHAYXHWUTb COOTBETCTBYIOUIHME U3BMEHEHUA
B YTOJIOBHO-IIPOLeCCya/IbHOE 3aKOHOZATebCTBO. [IpenycmoTrpeTh B cT. 216 YroJsioBHO-IpoLieccy-
asibHOro0 KoZekca Poccuiickoit @esepanuu ob6s3aTesibHOE O3HAKOMJIEHUE [TOTEPNEBIIEro ¢ MaTepHU-
aJlaMH YyroJIOBHOTO JieJ1a, 06513aTeIbHbIM BbISICHEHUEM Kpyra BOIIPOCOB, KacarIUXCsl NOJHOTBI IPO-
BeJIEHHOT'0 paccyie/j0BaHus, NIPaBUIbHOCTU KBaJIUPUKALIMU JeCTBUA 0OBUHSAEMOIO U JPYTHUX.

B yacTu npeAbsBIEHHOr0 rPaXKJAaHCKOr0 UCKa B YTOJIOBHOM /Jiesie HE06X04UMO 3aKOHO/a-
TEJIbHO NMpeAyCMOTpPEeTb HEAOMYCTUMOCTDb OTKA3a B IPUHATHUHU NIPpeAbABJE€HHOI'0 NCKA.

B cT. 115 YrosioBHO-nIponieccyasibHOT0 Kogekca Poccuiickoit @efepaniy He06xX0AMMO Npeay-
CMOTpPETb BO3MOXXHOCTb HaJIOXKEHHS apecTa Ha MMYIIECTBO He TOJIbKO 10/j03peBaeMbIX U 0OBHHsIe-
MBIX, HO Y JIUL]3, B OTHOLLIEHUH KOTOPOTO NpeAbsABJIEeH IPaXKJaHCKUM UCK — IPaXKJaHCKOT0 OTBETYHKA.

KpomMe Toro, ¢ y4eToM TOro, YTO Npe'bsABJIEHHBIN B YTOJIOBHOM JieJle TPaXKaHCKUHM UCK JjaKe
B XO/le NpeJiBapUTEJNbHOTO paccjae0BaHUs aipecyeTcs Cyly, KOTOpPbIi B MepCcleKTUuBe OyAeT pac-
CMaTpUBATh YTOJIOBHOE /1€J10, HEOOXOAMMO NEPECMOTPETH AEUCTBYIOLIMU B HACTOsI Ll ee BPeEMS MOpS-
JIOK MpUMeHeHUs obeclieynTeJbHbIX Mep. B 3Toll cBA3M mpejJiaraeTcs npeAycMOTpeTb y4yacTue
B Cy/leOHOM pacCMOTPEHUMU NpPH pacCMOTPEHUH BONPOCOB O MPUMEHEHUHU 06ecrneduTe/IbHbIX Mep
rpakZilaHCKOI'0 UCTLA ¥ IPaXKJaHCKOr'0 OTBETUYMKA, 8 HE0OX0AMMO NPelyCMOTPETh [TPAaBO YKa3aHHbIX
JINIL Ha MNOoJIy4eHHe KOIIMH pelleHHd, BbIHECEHHOr'o 1o pe3yjbTaTaM pPACCMOTpPEHUA XOAaTaﬁCTBa
O IPUMEHEHHH obecrevyruTe/IbHbIX Mep.
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